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» STATE vs. ABRAHAM CROW. 


It is not sufficient, to constitute an assault, that a man of ordinary firmness 
should believe he was abont to be stricken; but if it can be collected 
from the circumstances, that, notwithstanding appearances to the con- 
trary, there was not a present purpose to do an injury, there is no as- 
sault. The jury must judge of these circumstances. 

When the defendant, at the time he raised his whip, and shook it 
at plaintiff, though within striking distance, made use of the 
words, “were you not an old man, I would knock you down,” 
this dees not import a present purpose to strike, and does not in law 


amount to an assault. ‘ 
The case of the State v. Davis, 1 Iredell’s Rep. 127 cited and approved. 





The defendant was indicted and tried at the Spring Term, ,,... 1941 
1841, of Rutherford Superior Court, before his honor Judge 
BatTLe, for an assault on one William Grayson. The case 


appeared to be this. One witness testified that he heard the 
1 
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June 1841 parties have some words, and he then saw the defendant raise 
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a whip, which he had in his hand, and shake it at Grayson, 
swearing that he had a great mind to kill him; and that, 
at the time when the defendant raised his whip, he was within 
striking distance of Grayson, but did not strike him, although 
not prevented from doing so by the interference of any other 
person. One or two other witnesses testified that they did 
not see the defendant raise the whip, but heard him say to 
Grayson, “ were you not an old man I would knock you 
down.” ‘The defendant’s counsel contended that no assault 
was proved, because the words which accompanied his acts, 
qualified them and shewed that he had no intention of strik- 
ing, and consequently there was no such offer or attempt to 
strike as constituted an assault. The Court charged the Ju- 
ry that, notwithstanding the words used by the defendant 
when he raised his whip and shook it at Grayson, yet if his 
conduct was such as would induce a man of ordinary firm- 
ness to suppose he was about to be stricken and to strike his 
assailant in self defence, the latter would be guilty. Other- 
wise, there might be a fight and the peace broken, and yet 
neither party be guilty. And further, that otherwise, one 
man might follow another all over the Court yard, shaking a 
stick over his head, and yet not be guilty, provided he took 
care to declare, while he was doing so, that “ he had a great 
mind to knock him down.” 

The Jury found the defendant guilty, and a new trial be- 
ing refused, judgment was pronounced against him, from 
which judgment he appealed to the Supreme Court. 


The Attorney General for the State, cited Archbold’s 


Crim. Plead. 347. Hawkins, c. 52, s. 1. 
No counsel appeared for the defendant. 


Dantet, J. The Judge charged the Jury “that ifthe 
conduct of the defendant was such as would induce a man of 
ordinary firmness to suppose he was about to be stricken, and 
to strike in self defence, the defendant would by such conduct 
be guilty of an assault.” We admit that such conduct would 
be strong evidence to prove, what every person who relies 
on the plea of son assault demesne must prove to support 
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his plea, to-wit, that his adversary first attempted or offered June 1841 


to strike him ; but it isnot conclusive evidence of that fact : ~ 


for if it can be collected, notwithstanding appearances to the 
contrary, that there was not a present purpose to do an inju- 
ry, there is no assault. State v. Davis, 1 Iredell’s Rep. 127. 
The law makes allowance, to some extent, for the angry pas- 
sions and infirmities of man. _It seems to us, that the words 
used by the defendant, cotemporaneously with the act of rais- 
ing his whip, were to be taken into consideration, as tending 
to qualify that act, and shew that he had no intention to strike. 
The defendant did not strike, although he had an opportuni- 
ty to do so, and was not prevented by any other person. The 
Judge should, as it seems to us, have told the Jury, that if, at 
the time he raised his whip and made use of the words, “were 
you not anold man I would knock you down,” the defendant 
had nota present purpose to strike, in law it was not an as- 
sault. We again repeat what was saidin Davis’ case. “It 
is difficult to draw the precise line which separates violence 

menaced from violence begun to be executed, for until the 
execution of it be begun, there can be no assault.” ‘The evils, 
which the Judge supposed might follow, if the law was dif- 
ferent from what he stated it to be, can always be obviated 
by the offending party’sbeing"bound to his good behaviour. 
There must be a new trial. 


PER Curran, New trial awarded, 
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IN THE SUPREME COURT 


STATE vs. JOEL FORE and SUSAN CRESNUT. 


The marriage between a free person of color and a white person is, by 
the law of this State (act of 1838, c. 24), null and void, and therefore, 
when such persons bed and cohabit together, they come within the 
provisions of the act of Assembly against Fornication and Adultery. 
Rev. St. c. 34, s. 46. 

An indictment ought to be certain to every intent and without any in- 
tendment to the contrary. But ifthe sense be clear and the charge 
safficiently explicit to support itself, nice objections ought not to be 
regarded. 

An indictment, charging that J. F. did “take into his house one S, C. 
and they did then and there have one or more children without parting, 
or an entire separation, they, the said J. F. and S.C. never having 
been lawfully married,” is sufficiently certain, though carelessly ex- 
pressed. The Court must intend from these expressions that the 
parties were of different sexes. 


This was an indictment against the defendants, tried at 
Spring Term, 1841, of Lenoir Superior Court, before his Hon- 
or, Judge Bartey. ‘The indictment was in the following 
words, to-wit : 


“Stateof North Carolina,) ,, Superior Court of Law, 
Lenoir County. e Fall Term, 1840. 


The Jurors for the State upon their oaths present, that 
Joel Fore, late of the County of Lenoir, on the first day of 
August, in the year one thousand eight hundred and forty, 
and on divers other days and times before the taking of this 
inquest, with force and arms, at and in the County aforesaid, 
did take into his house one Susan Chesnut, and they did 
then and there live and bed and cohabit together without be- 
ing lawfully married, contrary to the form of the Statutes in 
such cases made and provided, to the evil example of all 
others in like case offending, and against the peace and dig- 
nity of the State. 

And the Jurors aforesaid, upon their oaths aforesaid, do 
further present, that Joel Fore, late of the County aforesaid, 
on the day and year aforesaid, and on divers other days and 
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times, at and in the County aforesaid, with force and arms, June 1841 
did take into his house one Susan Chesnut, and they did State 
then and there have one or’more children, without parting, __v. 
or entire separation, they, the said Joel Fore and Susan Ches- Fore & al 
nut, never having been lawfully married, contrary to the act 

of Assembly in such case made and provided, to the evil ex- 

ample of all others in like case offending, and against the 

peace and dignity of the State.” 

Upon the trial it was proved that the defendants had, con- 

tinuously for a year immediately preceding the finding of the 

bill of Indictment, bedded and co-habited together as man 

and wife, and had one child without parting; and it was 
admitted by"defendants’ counsel, that the defendant Joel was 

a free person of color, and the defendant Susan was a white 
woman. The defendants’ counsel offered in evidence a li- 

cence from the Clerk of the’County Court, authorizing the 
marriage of the defendants, bearing a date subsequent to the 

act of Assembly}passed during the session of eighteen hun- 

dred and thirty eight—nine, declaring marriages between 

free persons of color and white persons null and void; and 
further offered to prove that the marriage was duly solemniz- 

ed in the year 1840, prior to the co-habitation. The Court 
rejected this testimony, and the defendants were convicted. 

Rule for a new trialjupon the ground of the improper rejec- 

tion of testimony. Upon argument the rule discharged.— 
Whereupon, the defendant’s counsel moved in arrest of judg- 
ment. This motion was over-ruled, and judgment pronoun- 
ced for the State. From this judgment the defendants ap- 
pealed to the Supreme Court. 








The Attorney General in support of the conviction and 
judgment, relied upon the Rev. Stat, c. 34, s. 46, and act of 
1838-9, c. 24. 


No counsel appeared for the defendants. 


Daniet, J. The act of Assembly, cited in this case, de- 
clares that all marriages between free persons of color and 
white persons, shall be null and void. The Court, we think, 
very properly rejected the evidence offered of a marriage be- 
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June 1841 tween these parties after the passage of the act. ‘The licence 
me issued by the Clerk was void ; and no person in this State, 
ate ; ' ‘ 
v. at the time mentioned, had a legal authority to solemnize the 
Fore & a1. rites of marriage between the defendants, 

Secondly ; the defendants moved in arrest of judgment, 
which motion was overruled by the Court. We have exam- 
ined the indictment,and, although it appears to be very care- 
lessly drawn, still we think that the second count in it is suf- 
ficientin law. The crime of fornication, as described in the 
act of Assembly, consists in “aman taking a woman, ora 
woman a man into his or her house, and having one or more 
children without parting or an entire separation, or where 
they bed or cohabit together, they not being Jawfully mar- 
ried.” The second count in the indictment charges that “Jo- 
el Fore unlawfully did take into his house one Susan Ches- 
nut, and they did then and there have one or more children, 
without parting or an entire separation, they the said Joel 
Fore and Susan Chesnut never having been Jawfully mar- 
ried.” First, itis not stated in the indictment that Susan 
Chesnut is a woman or that Joel Fore is a man. As to Fore, 
we cun see that amale is described, from the words “did 
take into his house one Susan Chesnut ;” the word his be- 
ing a pronoun of the masculine gender. But it is not so ea- 
sily seen that Susan Chesnut isa woman. Itis a rule of 
law that all the facts and circumstances, which make up the 
body of an offence, must be stated in an indictment with suf- 
ficient certainty. The indictment ought to be certain toevery 
intent, and without any intendment to thecontrary. But if 
the sense be clear, and the charge sufficiently explicit to sup- 
port itself, nice objections ought not to be regarded. 1 Chit- 
ty’s Crim. L. 172. We admit that no latitude of intention 
can be allowed to include any thing more than is expressed. 
What is expressed here? It is that Fore “did take into his 
house one Susan Chesnut, and they did then and there have 
one or more children without parting or entire separation, 
they, the said Joel Fore and Susan Chesnut having never 
been lawfully married.” From what is expressed in the in- 
dictment, must not the Court necessarily see that Susan Ches- 
nut isa woman? We think that there cannot be anyintend- 
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ment fairly raised to the contrary. The statement in the in- June 1841 
dictment*that these parties “had one or more children,” is 
an averment that they had at least one child; and that is 
sufficient, first to establish the sex of the parties, and, sec- 
ondly, to constitute the offence created by the Statute. 

There was, therefore, no error in the judgment of the Su- 
perior Court, which must be certified accordingly. 


Per Curiam, Ordered accordingly. 








STATE vs. DANIEL L. COCKERHAM. 


The Court can, in no case where the Grand Jury returns a Bill * not 
a true Bill,” order the prosecutor to pay the costs. 

Nor is an indictment for Perjury one of those * frivolous or malicious” 
prosecutions, in which the Court has power, even upon an acquittal of 
the defendant by a peti®jury, to order the prosecutor to pay the costs; 
because at the time the act was passed giving the Court power in cer- 
tain cases to order the prosecutor to pay costs, the punishment of per- 
jury did extend, and, in some peculiar cases, does now extend, to the 
loss ofa member. - 


This was an appeal from an order of the Court below, di- 
recting the prosecutor to pay the costs of an indictment for 
Perjury, on which the Grand Jury had returned “not atrue 
Bill.” The appeal came from the Superior Court of Macon 
County, Spring Term, 1841, at which his Honor Judge Bat- 
TLE presided. 'The following case was sent to this Court by 
the presiding Judge. 

This was an indictment against Rebecca Stillwell for per- 
jury, upon the prosecution of one Daniel Cockerham. The 
Grand Jury found the Bill “not a true Bill,” and thereupon 
amotion was made that the prosecutor should pay the costs, 
upon the ground that the prosecution was frivolous and ma- 
licious. ‘The motion was resisted upon the grounds, Ist, Be- 
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June 1841 cause the offence charged in the indictment was not one, in 





State 
v 
Cocker= 
ham. 


which the Court had authority to order the prosecutor to pay 
the costs; and 2ndly, because the act of Assembly only em- 
powered the Court to order the prosecutor to pay the costs, 
where the defendant was acquitted, and that the finding of 
the Bill “not a true Bill” by the Grand Jury, was not within 
the meaning of the act. The Court held that the offence 
was such an one as came within the meaning of the act au- 
thorizing the Court to order the prosecutor to pay the costs, 
upon the prosecution appearing to be “frivolous or malicious.” 
But it was inclined to hold that the acquittal, mentioned in 
the statute, meant an acquittal before the petit jury ; because 
that is the most common and obvious meaning of the term, 
and the act seemed to contemplate a trial in Court, where the 
Judge might himself see from the evidence that the prosecu- 
tion was frivolous or malicious : but it being stated by coun- 
sel at the bar that such orders had been made by judges, on 
former occasions, upon bills being ignoramused by Grand Ju- 
ries, the Court said it would allow the motion and make the 
order, so that the case could be taken to the Supreme Court, 
where the question could be settled. 

It wasaccordingly ordered that the prosecutor, D. L. Cock- 
erham, pay all the costs of the prosecution with the Solici- 
tor’s fee of ten dollars. From which order, the said D. L. 
Cockerham appealed to the Supreme Court. 


Attorney General for the State. 
No Counsel for the defendant. 


Dantet, J. The defendant as a prosecutor, had exhibit- 
eda bill of indictment for Perjury, against one Rebecca Still- 
well. The Grand Jury returned it “notatrue Bill.” A 
motion was then made that the prosecutor should pay the 
costs. ‘The Court made the order accordingly, and the pros- 
ecutor appealed. 

It seems to us that there are two good and legal objections 
to the order made by the Superior Court. First, ‘nthe State 
vs. Lumbrick, 1 Law Rep. 543, it was decided that the act 
of Assembly did not authorize the Court to order the prose- 
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cutor, under any circumstances, to pay the costs, on the ac- June 1841 
quittal of a defendant on an indictment for an offence, the~ 
punishment of which would extend to life,limb or member; — y 
such charges were not to be considered “ofan inferior na- Cocker- 
ture.” The crime of perjury (at the time the act was pass- pm 
ed which gave the Court power to make the prosecutor pay 
costs in cervain cases,) did, in its punishment, extend to af- 
fect a member ofthe offender, and in some cases by the act 
of 1831, Rev. St. c. 34, s. 52, does still extend to it. This 
case, therefore, is not within the act of Assembly. Secondly; 
when a defendant ‘shall be acquitted of any charge of an 
inferior nature, the Court may, at their discretion, order the 
prosecutor to pay the costs, if such prosecution shall appear 
to have been frivolous or malicious.” Rev. St. c. 35, s. 27. 
We think that the Legislature by this enactment intended to 
give the power of ordering the prosecutor to pay costs, only 
in those cases, where it appeared to the Court, who tried the 
indictment, that the prosecution was frivolous or malicious. 
The Court could not be supposed to be acquainted with the 
evidence given before the Grand Jury; and therefore, ona 
return of “ nota true bill” on an indictment, it could not ap- 
pear to the Court whether the prosecution had or had not 
been frivolous or malicious. ‘This view is strengthened by 
the peculiar provision made in another section of the same 
act, Rev. St. c. 35,s. 23, by which it is directed that when 
an indictment shall be found by the Grand Jury, and a nolle 
prosequt entered, che Court may examine whether the pros- 
ecution was promoted on frivolous or malicious pretences, 
and, if so, decree that the prosecutor shall be subject to pay 
the costs. 
The judgment must be reversed. 





State 


Per Curiam, Judgment accordingly. 
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STATE ve. WILLIAM KIRKHAM. 


On an indictment for retailing spirits by the small measure without a li- 
cence, where the contract appeared to be to deliver to the purchaser 
from time to time spirits, in parts of a quart as he should call for them, 
with an engagement on his part to take, in the whole, a quart in quan- 
tity, and an engagement on the part of the seller not to exact payment 
until that quantity should be received, it was heldby the Court, that 
this was a violation of the act of Assembly, prohibiting the sale of 
spirits by the small measure without a licence. 

Where in such a case the special verdict does not find that the selling 
was without licence, judgment must be rendered for the defendant ; for 
such an averment is necessary in an indictment under the Statute, and 
in a special verdict must be found by the Jary. 


This was an indictment against the defendant for retail- 
ing spirituous liquors “by the small measure, to-wit, by a mea- 
sure less than a quart, without first obtaininga licence there- 
for according to law, against the form of the statute, &c.” 
The case came on for trial upon the plea of not guilty, at 
Randolph Superior Court of Law, before his Honor Judge 
Pearson, when the Jury found the following special ver- 
dict: “ We find, that about eighteen months ago, at a mus- 
ter at one McMaster’s, the defendant had spirituous liquors 
in a small waggon for sale, and that one Emsley Fields ap- 
plied to him for the purpose of purchasing some ; that defen- 
dant told him he could not sell less than a quart; that Ems- 
ley Fields agreed to purchase a quart, provided the defend- 
ant would permit him to take it in small quantities, as he 
might want it, until the quart was taken, to which defend- 
ant agreed ; and that during the day Emsley Fields took 
three cups full, the cup holding halfa pint. We further 
find, that in July last, at a muster at one Cox’s, the defendant 
again had spirituous liquors in his waggon, when Fields got 
of him the remaining half pint, and paid him for the quart 
twenty cents, which was the price originally agreed upon. 
We further find, that twenty cents was the price at which 
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the defendant usually"sold{spirituous liquors, by the quart,June 1841 
but that Fields would not have purchased but for the agree- “5 


ment on the part of defendant that he might take it in small 


quantities, as he might want it. Whether upon these facts Kirkham. 


the defendant be guilty in manner and form as charged, the 
jury are ignorant, and pray the opinion of the Court. Ifthe 
Court be of opinion that upon these facts the defendant is 
guilty, then the jury find him guilty, &c., but if the Court 
should be of opinion that upon these facts he is not guilty, 
then the jury find that he is not guilty.” The Court was of 
opinion that the facts did notjmake a case of selling and re- 
tailing by the small measure, under the statute, and judg- 
ment was entered for the defendant, from which judgment 
- the Solicitor for the State prayed an appeal to the Supreme 
Court, which was granted. 


Attorney General for the State. 
No Counsel for the defendant. 


Gaston, J. The offence described in the Statute upon 
which this indictment is founded, is “to retail spirituous li- 
quors by the small measure, that is to say, in quantities less 
than a quart without a licence,” and the question intended to 
be presented for our consideration upon the special verdict 
is, whether the facts found by the jury shew that the defend- 
ant did so retail. To retail,in its ordinary sense, means to 
sell by small quantities or in severed parts, and the doubt 
is, whether the sale in this case was in law a sale of spirits 
by the quart, or by the parcels of a quart, as they were de- 
livered and agreed to be delivered. If the contract of the 
parties had been that the seller should deliver a quart of 
spirits, which particular quart should thereupon become the 
property of the purchaser, although theseller were by agree- 
ment to retain it for the purchaser, so as to be used from time 
to time as the latter might require, we suppose that sucha 
contract (unless perhaps it were found by the jury that there 
was an intent thereby to evade the Statute,) must have been 
held to be a contract for asale by the quart. But in this 
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June 1841 case the contract was to deliver to the purchaser, from time 


State 
ve. 


to time, spirits in parts of a quart, as he should call for them, 
with an engagement on his part to take in the whole a quart 


Kirkham. jy quantity, and an engagement on the part of the seller not 


to exact payment until that quantity should be received — 
Under this contract the purchaser became the owner ofeach 
cup-full or half pint of spirits as it was delivered, and the res- 
idue still remained the property of the seller. Ifthe purcha- 
ser, after receiving one or more of his half pints, called for 
the remainder, the seller’s engagement would have been sat- 
isfied by delivering what was wanted to make up the quart 
of other spirits of the same kind and quality. To such a 
transaction, whereby the thing is transferred from one to the 
other by small quantities or in several parts for a price, the 
term retai}ing is properly applied, notwithstanding the stipu- 
lation on one side that the amount to be purchased shall be 
to the value of a larger quantity or of an unsevered whole, 
and of the stipulation on the other to allow a-credit until 
such an amount in value should be received. And if this be 
the legal character of the transaction, we are the more dis- 

sed so to regard it, as any other construction of the con- 
tract would defeat, in a great number of cases, the primary 
object which the Legislature intended to accomplish by the 


Statute. 


But, notwithstanding ouropinion upon this question, we 
cannot pronounce the judgment below erroneous. That 
judgment was rendered upon a special verdict; and a fact, 
which is indispensable to the constitution of the offence, 
wherewith the prisoner was charged, is not found. The in- 
dictment would have been fatally defective, had it omitted to 
aver that the defendant retailed «without a licence ; and the 
verdict is insufficient to warrant a conviction, in omitting to 
find this averment. All the circumstances constituting an 
offence must be found, in order to enable a Court to give 
judgment, and it isnot in the power of the Court to supply 
a defect in the finding of the jury by intendment or implica- 
tion. 
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This opinion must be certified to the Superior Court of June 1841 
Randolph, with instructions to render judgment for the de- eis 
fendant. 








Per Curiam, Ordered accordingly. 


DEN ON DEMISE OF THE UNIVERSITY OF NORTH CAR- 
OLINA ws. WILLIAM BROWN. 


Where an estate had been transmitted by descent, and the blood of the 
acquiring ancestor had become extinct, upon the death of the person 
last seized intestate and without issue, the estate descended to her 
nearest collateral relations, who were a brother and two sisters of the 
half blood on her father’s side, the land having descended from a ma- 
ternal ancestor. 


This was an ejectment brought by the plaintiff, in North- 
ampton Superior Court, and tried at Spring Term, 1841, of 
that Court, before his Honor Judge Sertite. The follow- 
ing case agreed, was submitted to the Court. The land de- 
scribed in the declaration, belonged in fee simple, to Mrs. 
Cocke, the wife of Archibald Cocke, who acquired it by de- 
vise. Mrs. Cocke died about the year 1814, intestate, leav- 
ing an only child, a daughte1, her heir at law, Elizabeth,who 
intermarried with John Peter, and died in the year 1817, 
intestate, leaving an only child, a daughter, the issue of the 
said marriage, by name Margaret M. Eliza, who intermarried 
with Colin Peter, and died in 1839, intestate, and without 
issue, and never having had issue. John Peter, the father 
of Margaret M. Eliza, after the death of her mother, and du- 
ring the life of said Margaret M. Eliza, married a second and 
third time, and had issue, a son and two daughters, who are 
still living, and under whom defendant claims title, and holds 
the possession. Archibald Cocke and John Peter both died 
before the commencement of this suit, and the blood of Mrs. 
Cocke, the wife of Archibald Cocke, became extinct on the 
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June 1841 death of Margaret M. Fiza Peter, wife of Colin Peter. The 


plaintiff claimed the land as escheated. 


Universit a ad 
" 7 And the Court, being of opinion that the plaintiff was not 
Brown entitled to recover, judgment was rendered for the defendant, 


from which the plaintiff appealed to the Supreme Court. 


W. H. Haywood for plaintiff. 
Tredell for defendant. 


Daniet, J. Mrs. Cocke acquired the land by devise ; 
she is therefore to be considered as the first purchaser. On 
her death, the inheritance descended to her only child, Eliz- 
abeth. On the death of Elizabeth, it descended to her only 
child, Margaret, who died intestate and without issue, leav- 
ing a brother and two sisters (by the name of Peter) of the 
half blood ex parte paterna. 'The question submitted was, 
whether the land had escheated to the University. It is en- 
acted by Rule 5th in the Canons of Descent, Rev. St. c.38, 
that “on failure of lineal descendants, where the inheritance 
has not been transmitted by descent or derived from an an- 
cestor (as mentioned in the 4th rule,) or where, if so trans- 
mitted or derived, the blood of such ancestor is extinct, the 
inheritance shall descend to the next collateral relations of 
the person last seized, whether of the paternal or maternal 
line.” In this case, the land had been transmitted by descent 
from an ancestor to Margaret, the person last seized ; but the 
blood of Mrs. Cocke, the ancestor, has become extinct. On 
this event happening, the inheritance descended, according 
to the aforesaid rule, to the next collateral relations of the 
paternal line of Margaret, the person last seized. These 
persons are her brother and sisters of the half blood, the chil- 


dren of her father, John Peter. 
Weare of the opinion that the lands mentioned did not 


escheat. ‘The judgment must be affirmed. 


Per Curiam, Judgment affirmed. 
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WILLIAM H. DAVIS vs. WILLIAM W. SANDERLIN & al. June 1841 


In all cases of joint obligations, &c. suit may be brought against the 
whole, or one or more of the persons making such contract. There- 
fore, where one was sued alone on a joint obligation, and the Jury 
found upon the plea of the defendant that he was' only a surety, this 
was an immaterial plea, and of course an immaterial finding, and the 
defendant could not avail himself of the provisions of the act of As- 
sembly, Rev. Stat. c, 31, s. 131,132, relating to judgments against a 
principal and surety. 

In such a case, an indorsement on the execution, according to the provi- 
sions of that act, is absurd and unmeaning. 


This was an action on the case tried before his Honor 
Judge Nasu, at Spring Term, 1841, of Pasquotank Superi- 
or Court of Law, upon the following case, agreed: The 
plaintiff was the surety of one Knox, and suit was commenc- 
ed against him alone, by the defendants, on the note given 
by Knox and himself. Davis, the defendant in that suit, and 
plaintiff in this, pleaded “that he was the surety of Knox,” 
and that plea was found in his favor. Judgment was ren- 
dered upon the note against Davis, and the present defend- 
ants caused a ca. sa. to be issued thereon, with the following 
indorsement made by order of the Court on the back of the 
writ, to-wit, “ It appears to the Court, that William H. Davis, 
the defendant, is the surety of Ambrose Knox, and the Sher- 
iff will levy this execution upon the goods and chattels, 
lands and tenements of the principal, or so much thereof as 
shall be necessary to satisfy this execution ; and for want of 
such property of the principal, or so much thereof as shall 
be necessary to satisfy said execution, also on the goods and 
chattels, lands and tenements of the defendant, and first sell 
the property of the principal.” The present defendants gave 
the Sheriff a bond to indemnify him for disobeying the en- 
dorsement on the execution of capias ad satisfaciendum, 
and he collected the whole amount out of the surety, William 
H. Davis, by arrest of his person. It also appeared, that 
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June 1841 Knox, the principal, had removed from this State, but that 


Davis 


Vv 


he returned to the County of Pasquotank every year; and 
that he was not in the County at the time the writ was is- 


Sanderlin. sued : he had left the County a few days before, and might 


have been sued at the same term to which the surety was 
sued. It further appeared, that Knox had more than suffi- 
cient property in the County to satisfy the debt, on which an 
attachment might have been levied. To this latter evidence, 
plaintiff objected, but it was admitted by the Court. On 
these facts, his Honor was of opinion the plaintiff could not 
recover, and directed a non suit, from which judgment the 
plaintiff appealed to the Supreme Court. 


Kinney for the plaintiff. 
A. Moore for the defendant. 


Danict, J. In all cases of joint obligations, assumpsits 
or agreements, suits may be brought and prosecuted on the 
same against the whole, or one or moreof the persons mak- 
ing such contracts. Rev. St. c. 31, s. 89. Davis, under the 
aforesaid act, had been sued alone on a bond executed joint- 
ly by himself and one Knox. _The plea put in by Davis in 
the County Court, “ that he was a surety for Knox,” was an 
immaterial plea. For the act of Assembly, of which he 
wished to take the benefit, applied only to trials at law, where 
both the principal and surety to the contract were defend- 
ants. In such acase, the jury by their verdict, or the justice 
of the peace in his judgment, (if it appeared by evidence,) 
should discriminate the principal and surety: which dis- 
crimination was to be endorsed on the execution, and the of- 
ficer, by force of the act, was to satisfy it first out of the pro- 
perty of the principal debtor, or, for want of such sufficient 
property of the principal, then out of the property of the 
surety. Rev. St. c. 31, s. 131, 132. Where the surety was 
sued alone, as Davis had been, the aforesaid act had no ap- 
plicability. Sanderlin by law, had a right to have the writ 
of ca. sa. issued on his judgment against Davis; and the 
County Court had no authority, under that act, to endorse 
on the ca. sa. the direction to the Sheriff which they did.— 
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Knox had not been a party defendant; there was no judg-Juue 1841 


ment against him; his being absent from the State and hav- 
ing no property here, made no difference; and of course the 
Court could not legally award execution against his proper- 
ty. The whole memorandum or direction endorsed on the 
ca, sa. was therefore absurd and unmeaning, and the Sheriff 
acted correctly in obeying the legal command to him, con- 
tained in the face of the writ. We are of the opinion that 
Davis has not sustained any injury in consequence of the 
acts of the Sheriff, whereby he could legally sustain this ac- 
tion. 
The judgment must be affirmed. 


Per Curiam, Judgment accordingly. 


DEN ON DEMISE OF ISAAC T. POOR ws. THOMAS S. 
DEAVER. 


Where an execution on a judgment is returned satisfied, the judgment is 
extinguished ; and another execution cannot be issued, as for instance 
for attendance dues for a witness omitted in the first execution, until 
the return on the first execution is set aside or corrected, or an order 


of the Court in nature of a further judgment is rendered. 
The cases of the Governor v. Twitty, 1 Dey. 153, and Snead v. Rhodes. 2 


Dev. & Bat. 386, cited and approved. 


This was an action of ejectment tried at Spring Term, 
1841, of Buncombe Superior Court of Law, before his Hon- 
or Judge Battie. The following is the case reported by 
the Judge : 

Both parties claimed under one William Keith. The 
plaintiff’s lessor produced a record of the County Court, 
shewing a suit between one Craven Jinkins and the said 
William Keith, in which _ latter was plaintiff, and upon 








392 





IN THE SUPREME COURT 


June 1841 the trial docket there appeared simply an entry of the jury’s 


Poor 
v. 
Deaver. 


being impannelled, and their finding a verdict for the defen- 
dant in that action. There was no entry of judgment against 
the plaintiff for costs; and the counsel for the defendant in 
this case objected that there was not even such a memoran- 
dum for a judgment as would support the execution which 
was issued. ‘The plaintiff’s lessor then produced an execu- 
tion of fi. fa. in favor of the said Jinkins, against the said 
Keith, purporting to have issued for the costs in the said 
suit, tested of the August Term of the County Court, 1833, 
and returnable to the following January Term. Upon this 
execution the Sheriff returned, “satisfaction, retain my fees, 
pay in office $8 90 cts.” He then produced another execu- 
tion, which did not purport to be an alias, but which issued, 
as alleged, for the amount ofa witness ticket, not filed when 
the former execution issued. This fi. fa. bore teste of Janu- 
ary Term, 1834, and was endorsed by the Sheriff “Came to 
hand March 23d, 1834,” but no return appeared upon it.— 
Upon this execution was another endorsement: “Z. Cand- 
ler, witness ticket, to the use of John Patton, $11 80 cents. 
This ticket was brought in since the issuing the former fi. fa. 
in this case; therefore, for this fi. fa. 35 cts. and fees of col- 
lection are to be retained out of this ticket.” The plaintiff’s 
lessor then produced another fi. fa. tested of April Term, 
1834, and returnable to the ensuing Term, not purporting to 
be an alias, upon which the land in question was sold, and 
bought by the plaintiff’s lessor. He also produced a fi. fa. 
from the Superior Court of Buncombe County, tested of 
March Term, 1834, and returnable to the ensuing Fall Term 
of the same, in favor of Reuben Keith v. William Keith, up- 
on which the Sheriff returned “no goods.” The defendant 
claimed under a deed from the said William Keith to himself 
for the said land, dated the 26th of September, 1833, and his 
counsel contended that as the first fi. fa. produced by the 
plaintiff’s lessor was returned “satisfied,” and the others did 
not purport to be aliases, and were not in fact such, the de- 
fendant’s title was preferable to that of the plaintiff. The 
latter then offered to prove, that while the two last executions 
from the County Court were in the Sheriff's hands, the de- 
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tendant promised to pay them, but afterwards refused. 'The Jane 1841 


Court held that the execttion, under which the plaintiff’s 
lessor purchased the land in controversy, could not be con- 
nected with the one which issued from the August Term, 
1833, so as to give his title a preference to that acquired by 
the defendant under his deed from William Keith, and that 
the parol testimony offered by the plaintiff’s lessor, was im- 
material and inadmissible. 

In submission to this opinion, the plaintiff’s lessor submit- 
ted to a judgment of non-suit, and appealed to the Supreme 
Court. 


No Counsel appeared for either party in this Court. 


Gaston, J. The opinion, delivered by the presiding 
Judge on the trial, is perfectly correct. The only execution 
against the property of Keith, which was in existence at the 
time of the sale to the defendant, was returned satisfied. It 
is impossible, therefore, to hold that the sale was in fraud of 
this execution. As to the subsequent executions, which pur- 
ported to issue for the attendance dues of a witness, omitted 
in the first execution, these neither were nor purported to be 
alias executions. ‘They could not, therefore, if regular, be 
allowed to overreach a bona fide alienation made before their 
teste. But they were irregular and issued without authori- 
ty. After the return of satisfaction upon the first execution, 
the judgment theretofore rendered was extinguished, and until 
that return was set aside or corrected as a further judgment, 
or order ofthe Court in nature of a further judgment was 
rendered, there was nothing of record to warrant further pro- 
ceedings against the debtor or his property. Governor v. 
Twitty, 1 Dev. 153. Snead v. Rhodes, 2 Dev. and Battle, 
386. ‘The parol evidence offered by the plaintiff, and re- 
jected by the Court, was manifestly immaterial as respected 
the issue to be tried. ‘The promise of the present defendant 
to pay the amount claimed by these executions, if it imposed 
on him any obligation, did not impair his title to the land, 
which had been conveyed to him. 


Per Curiam, Judgment affirmed. 





Poor 
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394 IN THE SUPREME COURT 
mune eee SUSANNAH MATTHIS es. JOSEPH RHEA. 


Where a testator bequeathed as follows : “1 do will and bequeath unto 
my wife, Susannah, all my estate and effects remaining in my execu- 
tor’s hands, after all my just debts are paid, the said property to be 
and remain my beloved wife’s during her natural life; she is not al- 
lowed to sell nor dispose of said effects in any shape whatever, agree- 
able to this my last will, with the exception of a negro boy child by 
the name of Larkin, I then further will, that at the decease of my 
wife, Susannah, command my executors to make an equal distribution 
of the said property between my five lawful heirs ;”’ and nothing fur- 
ther is said about Larkin: Held by the Court, that the absolute interest 
in the boy Larkin, passed to the widow Susannah. 


This was an action of detinue to recover possession of a 
negro boy named Larkin, tried at April Term, 1841, of 
Wilkes Superior Court, before his Honor Judge Manty. 

The plaintiff claimed under the will of her late husband, 
William Matthis, a copy of which was produced on the trial, 
and is hereunto annexed. It was then admitted by the par- 
ties, that the legacy of the slave in question was assented to 

» by the executors of the testator, and that the slave went into 

| the possession of the plaintiff, where he remained until a 
short time before the bringing of this suit ; that he was then 
taken by the defendant, who detained bim at the time of the 
bringing of the action, and still continues to do so. 

The presiding Judge instructed the jury that the plaintiff 
was entitled to recover; that they should, in making up their 
verdict, estimate the value of the slave detained, and also as- 
sess damages for his detention, which would be measured by 
the value of his hire from the time he was taken by the de- 
fendant, up to the trial of the action. ‘The defendant insist- 
ed, that the jury ought to assess only the value of the life es- 
tate of the plaintiff, but the judge refused so to instruct the 
jury. 

There was a verdict and judgment for the plaintiff, from 
which the defendant appealed. 
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Copy of the Will of William Matthis, referred to: 

“February Ist, 1834. This my last will and testament, in 
the name of God, amen. Item, Ist. I, therefore, feeling my 
infirmities so sensible, showing me I must shortly drop into 
the way appointed unto man, into the grave, though being 
perfectly sound in mind, and in possession of my natural 
good senses, Ido make this my last will and testament.— 
Item, 2d. I therefore recommend my soul to God, the giver 
of the game, and do request my body to be decently buried 
by my executors, at the expense of my estate. Division; I 
therefore, for the love I have and bear unto my wife, Susan- 
nah, do will and bequeath unto her, ali my estate and effects 
remaining in my executors’ hands, after all my just debts is 
paid, the said property to be and remain my beloved wife’s 
during her natural life. She is not allowed to sell or expose 
of said effects, in any shape whatever, agreeable to this my 
Jast will, with the exception of a negro boy child by the 
name of Larkin. I then, further will, that at the decease of 
my wife Susannah, command my executors to make an e- 
qual distribution of the said property between my five lawful 
heirs. My further will is, that my step-son, Joseph Rhea, 
shall have an equal share in the division of my land, and 
nothing else of my estate. I, therefore, feeling a confidence 
in the honesty of my friends, Benjamin F. Martin and 
Thomas Matthis, do appoint them my lawful executors, to 
execute this my last will, with full authority to do the same. 
Signed and acknowledged in presence of 

S. P. Smith, 

Reason Bell. Wm. Marruars.” 


D. F. Caldwell for plaintiff. 
No counsel for defendant. 


Gaston, J. It seems to us clear, that it was the inten- 
’ tion of the testator to bequeath to the plaintiff, the absolute 
property in the boy Larkin. To hold that he was excepted 
out of the gift to his wife, would be to make the testator die 
purposely intestate as to this boy, for unless he be included 
in this gift, there is not only no disposition of him during her 
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June 1841 Jife, but he does not fall within the disposition which is to 


take effect at her death, for that is manifestly confined to the 
same property, which in the previous part of the clause was 
bequeathed toher. 'To hold that the exception of Larkin 
is not from the entire restriction imposed upon the gift of the 
other property, but only from that part of the restriction 
which withholds the power of sale or alienation, would be 
absurd. No reason can be imagined for the testator express- 
ly prohibiting such a power, as inconsistent with an interest 
for life in the other property, and cautiously providing that 
the prohibition should not attach to an interest for life in the 
boy. ‘The only other interpretation that remains, is the one 
which we adopt, that the exception, with respect to the boy 
Larkin, is from the restriction imposed upon the gift of the 
other property, whereby that gift is reduced to an estate for 
life. ‘The phrase, that “she is not allowed to sell nor dis- 
pose of said effects in any way,” immediately following the 
words “during her life,” is obviously used out of abundant 
caution to declare the testator’s intent, that a life estate, and 
no more than a life estate was intended to be given in these 
effects, and both taken together, constitute the restriction 
from the operation of which the gift of Larkin was to be ex- 
cepted. The position taken by the defendant, that the jury 
should have been instructed to find, not the entire value of 
the negro boy, but only the value of the plaintiff’s life inter- 
est therein, is predicated upon the supposition that the plain- 
tiff had but an interest therein for life. As this supposition 
is deemed by us unfounded, we need not enquire, and there- 
fore forbear to say, whether that position would have been 
correct or incorrect, had the title been such as was supposed. 


Per Curiam, Judgment affirmed. 
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ADAM JAMES +s, JAMES S. CLARKE. 


Where a man utters slanderous words of another, and at the same time June 184] 
avers that he can prove their truth by a third person, whom he names, ~~~ 


this last averment is no mitigation, but rather an aggravation of the 
slanderous charge, and tending to prove malignity in the speaker. 


This was an action on the case for slander, tried at March 
Term, 1841, of Pitt Superior Court of Law, before his Honor 
Judge Serrie. The plaintiff in his declaration, charged 
the slanderous words in three counts, as follows: In the first 
count, “you stole my peas and J can prove it ;” in the second, 
“you stole my peas;” in the third, “you stole peas.” The 
plaintiff proved on the trial, that the defendant said, “you 
stole my peas, and I can prove it by John Hodges,” and rest- 
ed his case. Whereupon, the defendant, contending that 
the additional words “by John Hodges,” were a material 
qualification of the charge, and did not sustain the charge as 
alleged, moved that the plaintiff be nonsuited,which the Judge 
declined doing. The plaintiff then called another witness, 
A. Parker, who proved the words as alleged in the declara- 
tion in the first count, and his Honor charged the jury that, 
if they believed the witness, A. Parker, the plaintiff had prov- 
ed the words laid in the first count inthe declaration. The 
jury found for the plaintiff on the first count. A motion 
was made by the defendant for a new trial, and overruled by 
the Court, and judgment being rendered for the plaintiff, the 
defendant appealed to the Supreme Court. 


No counsel appeared for the plaintiff. 
J. H. Bryan for the defendant. 


Danret, J. The substance of the declaration consists in 
the charge made by the defendant, that the plaintiff had 
committed a felony, which charge, if true, would subject him 
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to an infamous punishment. 'The words “you stole my 
peas,” contain a sufficient charge of felony to support the ac- 
tion. ‘The superadded words “and I can prove it,” were not 
necessary to support the declaration ; they were words of ag- 
gravation, or as tending to shew malignity in the speaker.— 
The first witness proved that the defendant spoke the words, 
which made up the gist of the declaration. The additional 
words, “I can prove it by John Hodges,” were not by any 
means a material qualification of the charge. For if the 
plaintiff had stolen the defendant’s peas, he was equally guil- 
ty ofa felony, whether the fact could be established by John 
Hodges or any other person. ‘The defendant did not say 
that Jolin Hodges had first spoken the words, and that he had 
only related what he had heard from Hodges, but the evi- 
dence was that he, the defendant, first spoke them, and then 
and there declared that he cuuld establish the truth of them 
by the testimony of John Hodges. It seems to us, that the 
plaintiff would have been entitled to recover upon the testi- 
mony of the first witness: the evidence of Parker was but 
confirmatory of that given in by the first witness. The 
judgment must be affirmed. 


Per Coriam, Judgment affirmed. 
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HENRY R. AUSTIN Admr. &c. vs. SUSAN HOLMES. 


Where an administrator brought an action of assumpsit for goods sold 
and delivered by his intestate, the defendant pleaded a set off of goods 
sold and delivered by her to the intestate, the plaintiff replied that 
there were debts of superior dignity to which his assets were subject, 
and the defendant demurred to this replication: Held by the Court, 
that the demurrer should be sustained. Our act of Assembly, relating 
to set offs, has expressly declared, that mutual debts, subsisting at 
the death of a testator or intestate, between him and another party, 
shall be set off, notwithstanding the debts may be deemed of different 
natures. 


This was an action of assumpsil, tried at the Spring Term, 
1841, of Davie Superior Court, before his Honor Judge 
Many. The declaration was for goods sold and delivered 
by the plaintiff’s intestate, to the defendant. Among other 
pleas, the defendant pleaded a set off, due by the intestate to 
her upon an account, and also for goods sold and delivered. 
To this plea, the plaintiff replied there were debts of superior 
dignity, to which his assets were subject ; the defendant de- 
murred, and the plaintiff joined in the demurrer. The de- 
murrer was sustained by the presiding judge, who gave judg- 
ment for the defendant, from which the plaintiff appealed. 


D. F. Caldwell for the plaintiff. 
No Counsel for the defendant. 


Dantet, J. We are of the opinion, that the judgment sus- 
taining the demurrer was correct. The statute of set off 
(Rev. St.c. 31, s. 80,) has in it these words, “if either party 
sue or be sued as executor or administrator, where there are 
mutual debts subsisting between the testator or intestate and 
either party, one debt may be set against the other, notwith- 
standing such debt shall or may be deemed in law to be of a 
different nature.” The plaintiff, as administrator, cannot be 
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June 1841 injured by the set off being allowed, because he is chargea- 


Austin 
v. 


ble only for the balance received after the set off is allowed. 
Choses in action,and debts of all descriptions, due to the tes- 


Holmes. tator or intestate, are assets, yet the administrator is not to be 


charged with them, till he has received the money. Williams 
on Ex’ors. 1023. An outstanding debt due to a decedent, is 
not assets in the hands of his executor or administrator, 
where there has not been gross negligence, or collusive, frau- 
dulent and unreasonable delay in collecting it. Ruggles v. 
Sherman, 14 John’s Rep.446. The case of Shipman v. 
Thompson, Willes’ Rep. 103, is not like this case ; there 
the defendant, after the death of his testator, received money 
due to the testator in his lifetime, and the executor sued in 
his own name to recover it, and the Court held, that the de- 
fendant could not to this demand set off a debt due to him by 
the testator. Ifthe creditor of a testator could seize the as- 
sets after the death of the testator, and then, when sued by the 
executor to regain those assets, be allowed to set off his debt, 
it would derange all the rules of priority in the legal admin- 
istration of assets. In the case cited, there lacked, at the 
death of the testator, that mutuality of debt, which the stat- 
ute permits to be set off. The same law is laid down in 
Houston v. Robertson, 6 Taunt. Rep. 448 ; the executor of 
an underwriter brought an action against a broker, for pre- 
miums due on policies subscribed by the testator, and the de- 
fendant was not permitted to set off returns of premium,which 
became due after the testator’s death. The legislature has 
expressly declared, that mutual debts subsisting a¢ the death 
of a testator or intestate, between him and another party, 
shall be set off, notwithstanding the debts may in law be 
deemed of different natures. 'The judgment must be affirm- 


ed. 


Per Curiam, Judgment below affirmed. 
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Ja an action of covenant, the defendant, it appeared, covenanted to deliv- 
er to the plaintiff a certain quantity of bacon, by a certain time. 

The defendant cannot, as a defence to this action, either under the plea 
of performance, or asa set off, or even in diminution of damages, offer 
in evidence a separate covenant of the plaintiff, dated the same day, to 
deliver to the defendant a certain quantity of corn, and, in addition, 
parol proof that the lattercovenant was the consideration of the form- 
er, and that the latter covenant had been broken. 

A set off under our statute, must be a money demand, and of a liquidated 
nature, and one on which an action of debt or indebitagus assumpsit 


would lie. 
Dowd v. Faucett, 4 Dev. 92, cited and approved. 


This was an action of covenant, tried at the Spring Term, 
1841, of Rockingham Superior Court of Law, before his Hon- 
or Judge Pearson. The covenant declared on, was as fol- 
lows, to-wit, “On or before the 15th of April, I promise to de- 
liver unto William P. Lindsay, in Madison, Rockingham 
County, No. Carolina, twelve hundred and eighty lbs. of 
good merchantable bacon. Joun Kina, (Seal.) 

February 21st, 1840.” 

The pleas were, “ General issue, payment and set off, ac- 
cord and satisfaction, release, statute of limitation, covenants 
performed, no breach, mutual and dependent covenant not 
performed by the plaintiff,” to which the plaintiff replied 
generally. On the trial, the covenant declared on was ad- 
mitted to be the act and deed of the defendant. The defend- 
ant proved, that the plaintiff left the county immediately af- 
ter the execution of the defendant’s covenant, and offered to 
introduce, in support of his pleas, a covenant of the plaintiff 
Lindsay, in the words and figures following, to-wit, “One 
day after date, I promise to deliver to John King, four hun- 
dred bushels of good merchantable corn, as value of him re- 
ceived. Witt. P. Linpsay, (Seal.) 


Feb. 2ist, 1840.” 
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June 1841 And to prove by parol evidence, that the plaintiff’s covenant 
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King. 





was executed at the same time, and was the consideration for 
which the covenant declared on had been given ; and it was 
agreed by the counsel on both sides, that should the Court 
be of opinion that defendant’s covenant could be received as 
evidence, and the parol evidence was competent in bar of the 
plaintiff’s action, or in support of the plea of set off, the plain- 
tiff should submit to a nonsuit ; or if it could be received in 
mitigation of damages, judgment should be rendered fora 
penny and costs; otherwise, a verdict for the value of the 
bacon. His Honor being of opinion for the plaintiff, there 
was a verdict for the plaintiff for the value of the bacon. A 
motion fora new trial was made by the defendant, and over- 
ruled, and judgment rendered for the plaintiff, from which, 
the defendant appealed. 


J.T. Morehead for the plaintiff. 
No counsel for the defendant. 


Gaston, J. This action was brought to recover damages 
for the breach ofa covenant, executed by the defendant, on 
the 21st of February, 1840, whereby he covenanted to de- 
liver to the plaintiff, in the town of Madison and county of 
Rockingham, 1280 lbs. of good merchantable bacon, on or 
before the 15th day of April, next ensuing. Among other 
pleas, not now material to be considered, the defendant plead- 
ed that he had performed his covenant, that the said cove- 
nant was dependent upon a certain covenant, which had been 
executed by the plaintiff to deliver to the defendanta certain 
quantity of corn, and which had not been performed; and 
also, a set off of the damages sustained by the defendant, by 
reason of plaintiff’s breach of said last mentioned covenant. 
Upon the trial, the defendant offered in evidence, a covenant 
executed by the plaintiff, on the said 21st of February, 1840, 
whereby he bound himself to deliver to the defendant, one 
day after date thereof, 400 bushels of merchantable corn, for 
value received, and further offered to prove by parol, that the 
latter covenant was executed at the same time with the for- 
mer, and constituted the consideration for which the former 
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was given. This evidence was rejected, and the plaintiff June 1841 


had a verdict and judgment, and the defendant appealed. 

We see no error in the rejection of the evidence offered. It 
is manifest, that it neither proved nor tended to prove the de- 
fendant’s plea of performance. 'The instrument, upon which 
the defendant was sued, purports to be a single, definite, un- 
conditional engagement under his seal, to deliver a quantity 
of bacon at an appointed place, upon‘an appointed day. It 
has no reference, direct or indirect, to any other contract or 
engagement between the parties. Its legal construction, and 
consequently, its legal operation, must therefore depend up- 
on its terms, and cannot be varied ‘or modified by any testi- 
mony, dehors the instrument itself. 

The plea of set off was radically bad, and it would have 
been idle to admit testimony in support of it. The statute 
allows “mutual debts” to be set off, and the construction of 
the statute is settled, that no demand comes within the term 
“ debt,” as therein used, except it be a money demand, and 
of a liquidated nature, and one on which an action of debt 
or indebitatus assumpsit would lie. 

Nor was the evidence receivable in diminution of damages. 
It has been said by us on a former occasion, and we believe 
correctly, that “damages may be reduced by such things as 
have been done in execution, or towards the performance ot 
the covenant, but not by any matter, distinct from, or unau- 
thorized by it.” Dowd v. Faucett, 4 Dev. 92. 


Per Curiam, Judgment for plaintiff affirmed. 
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DEN ex dem. JENNINGS es. STEPHEN STAFFORD. 


Though a judgment be erroneous, or obtained irregularly, and against 
the course of the Court, yet, while it remains unreversed, it warrants 
an execution conforming thereto, and upholds the title of a purchaser 
at execution sale. 

But if a judgment be rendered by a Court having no jurisdiction of the 
subject matter, cr against a person who has not had notice to defend 
his-right, or if it order what the Court has not the power to order, it 
is null and void, and an execution issuing thereon will not protect a 
purchaser. 

Where a judgment is rendered upona former judgment, and execution 
issues thereon, it is not necessary for a purchaser at a sale, under this 
execution, to produce the first jadgmentin support of his title. 

The case of Leary § ux. v. Fletcher, 1 Iredell’s Rep. 259, cited and ap- 


proved. 


This was an action of ejectment, tried at the Spring Term, 
1841, ot Pasquotank Superior Court, before his Honor Judge 
Nasu, upon the following case, agreed: ‘The land in dis- 
pute, wasthe property of the ancestor of the lessor of the 
plaintiff, and descended to him on the death of his ancestor. 
In September, 1829, a warrant was issued against the admin- 
istrator of the ancestor, and returned before a magistrate, and 
judgment entered up as follows, viz: “ Judgment for twenty 
dollars and costs. L.C. Moore, J.P. The administrator 
pleads fully administered and no assets.” Upon this judg- 
ment, an execution issued, directed to the constable, against 
the goods and chattels of the lessor’s ancestor, in the hands 
of the administrator; and upon the execution, the constable 
made the following return, viz: “'The administrator denies 
that he has assets, and this execution is levied on the lands 
of James Jennings: bounded, &c.” The judgment and exe- 
cution were then returned to the County Court, and entered 
upon the docket, and a scire facias, reciting said judgment 
as a judgment rendered by the County Court issued against 
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the heirs, a guardian at litem was appointed by the Court, June 1841 
who accepted service of the scire facias, and judgment WAS Jennings 
entered up in Court pursuant to sci. fa.by default. Theon- vv 

ly question in the case was, whether the judgment on the sci. Stafford. 
Ja., without the finding of no assets beforethe proper tribunal, 

was sufficient to authorize an execution and sale of the land. 

His Honor was of opinion, that it was sufficient, and that the 
defendant, who was the purchaser under the execution issued 

upon the judgment, obtained the title; and the plaintiff, in 
submission to this opinion, suffered a nonsuit, and appealed 

to the Supreme Court. 


Kinney for the plaintiff, contended, that under the act of 
Assembly, Rev. St. c. 46, s. 25, & c. 63, the want of assets 
in the administrator must be ascertained by a trial or ad- 
mission in Court, before a sci. fa. against the heirs could is- 
sue, and as that had not been done in the present case, the 
Court had no jurisdiction as against the heirs, and the judg- 
ment and execution issued thereon, were null and void ; that 
consequently, no title passed to the purchaser under the ex- 
ecution. Hecited Leary v. Fletcher, ante, 259. 

A. Moore for the defendant. A purchaser at execution 
sale, is only required to shewin support of his title, a judg- 
ment of a Court of competent jurisdiction, and an execution 
issuing thereon; he is not affected by any irregularity in 
the judgment ; unless the judgment be utterly void, he gets a 
title. And he contended, that the judgment in this case was 
merely irregular, but not void. He cited Ozley v. Mizle, 2 
Mur.250. Skinner v. Moore, 2 Dev. 138. White v. Al- 
bertson, 3 Dev. 241. Dev. Eq. 506. 


Gaston, J. It is the law of this State, that a purchaser 
at execution sale must shew, not only the execution’ under 
which the Sheriff sold, but a judgment warranting that ex- 
ecution. The only reason assigned for this doctrine is, that 
it must appear-that the execution was not the unauthorized 
act of the clerk, but was awarded by the Court. Although 
the judgment be erroneous ; nay, if it be obtained irregular- 
ly, and against the course ofthe Court ; nevertheless, so long 
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June 1841 as it stands unreversed and in force, it is the actjof the Court, 


Jennings 


v 


a 


} 


| 


warrants the execution conforming thereto, and upholds the 
title ofthe purchaser. But, if what is offered as a judgment 
have merely the semblance thereof; as if it be rendered by a 
Court having no jurisdiction of the subject matter, or against 
a person who has not had notice to defend his right, or if it 
order what the Court has not power to order, so that upon its 
face the law can pronounce it null, it is not a judgment, and 
the execution issuing thereon will not protect the purchaser. 
"The execution, under which the defendant in this case 
sets up title, was awarded by the Court, against thelands de-° 
scended to the plaintiff’s lessor, after notice had been issued 
to him to shew cause against it. But it is insisted on the 
part of the plaintiff, that the Court was not competent in law 
to award the execution. The argument is, that the juris— 
diction ot the Court, in relation to the subject matter of that 
judgment, is restricted by certain provisions of the acts of 
1828 and 1784, embodied into the Revised Statutes, ch. 46, 
s. 25, and ch. 63. By these, it is enacted, that when an ac- 
tion shall be commenced against an executor or administra- 
tor by warrant, and he shall suggest that he has a defence 
thereto, by reason of a deficiency of assets, the magistrate may 
proceed to pass upon the demand of the plaintiff, and to give 
a judgment therefor, but shall return the warrant with the 
judgment and the suggestion to the County Court, where the 
defence shall be made, and if on trial, the plea be found for 
the executor oradministrator, then a scire facias shall issue 
to the heir at law, to shew cause why the judgment should 
not be satisfied out of the lands descended. _In the case un- 
der consideration, the magistrate, notwithstanding such sug- 
gestion, awarded execution against the goods and chattels of 
the intestate ; the officer undertook to levy it on the lands 
descended ; the judgment, execution and levy, were re- 
turned to the Court; and then a scire facis issued, untruly 
reciting, that there had been a plea of fully administered tried 
in Court, and found forthe administrator. And it is asked, 
can the Court, in rendering a judgment upon the scire faci- 
as thus issued, be considered as acting within the limits of 
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its authority? The answer to this argument is, that all these June 1841 


irregularities antecedent to the scire facias, do not affect the 
jurisdiction of the Court. It possesses jurisdiction over 
the subject matter, and that jurisdiction is derived from the 
general legislative grant to try and determine causes of a 
civil nature. If such causes be brought before it irregular- 
ly, and objection to the irregularity is shewn in due season, 
the Court will refuse to act, or may revoke any act into 
which it has been betrayed. But if, notwithstanding such 
irregularities, it does subsequently act, parties being before it, 
the act must be respected, because it is the act of a Court 
having authority to try and determine the subject in contro- 
versy. 

The case of Leary and wife v. Fletcher, decided at the 
last term, (anée, p. 259,) is not an authority for the plaintiff, 
That was determined upon the ground that the County Court 
had passed an order, which by law it could not make. Hav- 
ing a special and limited authority to direct the sale of speci- 
fic parts ofan orphan’s estate to meet ascertained debts, the 
Court had undertaken to authorize the guardian to sell all 
or any part thereof he might elect, to meet undefined debts. 
The act done was one wholly without authority, and not an 
act erroneously or irregularly done within the scope of au- 
thority. 

It has been further argued, that inasmuch as_ in ordinary 
cases, where one judgment only is rendered, that judgment 
must be shewn by him, who claims to be an execution pur- 
chaser, so in the cases where two judgments ought to be ren- 
dered before issuing execution, the purchaser should be re- 
quired to shew both these judgments. Wedo not admit the 
correctness of this conclusion. The sole purpose of requir- 
ing the exhibition of any judgment is, to shew that the ex- 
ecution has the sanction of the Court. Now, if the Court 
render a judgment that the plaintiff recover his debt, or have 
execution, upon a former judgment, when in truth there is 
no such judgment, the adjudication is erroneous, but never- 
theless, while it stands, it is the solemn act of the Court, hav- 
5 
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June 1841 ing power so to adjudge, and therefore authorizes process to 


enforce it. For most purposes, the scire facias is a new ac- 
action, and judgment upon a scire facias is a sufficient war- 
rant for any execution which conforms to it. Let the judg- 
ment be affirmed. 


Per Curiam, Judgment affirmed accordingly. 


BENJAMIN F. PETTY, County Trustee, &c, vz. EDMUND 
JONES & al. 


A certiorari will not be granted, where a writ of error will lie. 

Where certain defendants, securities toa Sheriff's bond, had obtained a 
certiorari to bring up a case from the County Court, where judgment 
had been rendered against them, and upon the return of the certiorari, 
the Superior Court directed the case to be placed on the trial docket, and 
that a new trial be granted, and when the case came on, upon the mo- 
tion of the defendants, ordered the suit to be dismissed, because the 
defendants had not been duly served with notice as directed by law ; 
Held, that this jadgment was erroneous, and that the parties must pro- 
ceed to trial upon the merits of the case. * 


The case of Guion v. Shepard, Conf. Rep. 26, cited and approved. 


This was an appeal from the judgment of the Superior 
Court of Wilkes County, rendered at the Spring Term, 1841, 
his Honor Judge Manty, presiding. The defendants had 
obtained a certiorari upon an affidavit, stating that they 
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were the securities of one John J. Bryan, as Sheriff of Wilkes J5"¢ #54! 
county ; that one Benjamin F. Petty, (the present plaintift)~ perry 


the County Trustee, had caused a notice to be served on the 
said John J. Bryan alone, returnable to August Term, 1839, 
of Wilkes County Court, to shew cause why judgment should 
not be rendered against him and his sureties, for the amount 
of the taxes then in his hands ; that judgment was rendered 
accordingly, at the said August Term, against the said John 
J. Bryan and these defendants, for the sum of fourteen hun- 
dred and six dollars, and costs of suit; that the defendants 
had no notice nor knowledge of the making of any such mo- 
tion, and no means of defending the same ; and that the said 
John J. Bryan was in embarrassed circumstances, and the 
defendants were likely to suffer. And the defendants, upon 
_ this affidavit, prayed for a supersedeas to the execution is- 
sued on the said judgment, and a certiorari, and that the 
said judgment might be reversed, and they have an opportu- 
nity of pleading to the said cause. The certiorari being re- 
turned to the Superior Court of Wilkes, at April Term, 
1840, the following order was then made: “ It is ordered by 
the Court, that this case be transferred from the appearance 
to the trial docket, and that the parties be reversed, and new 
trial granted to Edmund Jones, &c.(the present defendants).” 
The cause was continued until April Term, 1841, when the 
following order was made: “ It appearing to the Court, that 
the defendants were not served with notice, as by law re- 
quired, ordered that this proceeding be dismissed.” From 
this judgment, the plaintiff appealed to the Supreme Court. 


No Counsel for the plaintiff. 
D. F. Caldwell for the defendant. 


Gaston, J. The writ of certiorari from the Superior to 
the County Court, as it has been moulded by judicial usages 
and legislative enactments, to suit the convenience of our 
citizens, issues ordinarily after a judgment, to correct some 
alleged injustice, which the party complaining has not had 
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June 1841 an opportunity of causing to be corrected by the ordinary 


v 


Petty remedy of appeal. When the record is brought up by this 


writ, the first enquiry in the Superior Court is, whether 


Jones & al there shall be a re-examination of the matter, wherein theal- 


leged injustice occurred. If this be decided in the negative, 
the certiorari is dismissed, and a procedendo awarded to the 
County Court to execute its judgment; but if it be decided 
in the affirmative, then the proceeding by certiorari becomes, 
as to the matter complained of, that for which it is substitu- 
ted, an appeal, atrial de novo both as to Jaw and fact is a- 
warded in the Superior Court, and the judgment to be re-ex- 
amined is, by such award, annulled. This is the light in 
which the certiorari was in this case originally regarded, 
both by the petitioners and the Court to which it was return- 
ed. The application for the writ was made in behalf of 
such only of the defendants in the judgment, as felt them- 
selves thereby aggrieved, and their prayer was that the judg- 
ment should be reversed, “and they have an opportunity of 
pleading to the said cause.” And when, in obedience to the 
writ, the record was brought up to the Court, it was ordered 
that “anew trial be had, and that in the issue, the defendant 
to the certiorari should be the party plaintiff, and the peti- 
tioners the defendants.” But at the subsequent Term, in- 
stead of proceeding to the trial of the merits involved in the 
issue, the petitioners prayed that the judgment below should 
be reversed for error, no further trial be had, and the parties 
dismissed from the Court. 

We think that the Court erred in assenting to this prayer. 
The certiorari was not in the nature of a writoferror. It 
can operate as such, only where a writ of error does not lie, 
and we see no reason to doubt but that a writ oferror might 
have been sued out to reverse the judgment in this case.— 
A general jurisdiction is expressly conferred by statute on 
the Superior Court to grant writs of error, for correcting all 
errors of the County Court, and this grant of jurisdiction is 
limited only by the necessary and implied exception of those 
eases, wherein the errors of the inferior Court cannot be cor- 
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rected by such a writ. The judgment here complained of, 
was not one of those cases. _ It was rendered in a civil suit, 
inter partes, on a matter of right, to be judged of by the law 
common to both Courts, and where the proceedings were to 
be in all respects according to the usages of the common 
law, except so far as the public statutes had interferred for 
expediting the process, pleadings and trial therein. It has 
not heretofore been questioned, we believe, that in such a 
case, any error to be foundin the judgment of the County 
Court might be revised by writ oferror. See Guion v. Shep- 
ard, Conf. Rep. 26. Besides, in a writ of error, where there 
is a common judgment, all against whom it is rendered must 
join, for an entire judgment cannot be reversed in part. 

The final Judgment in the Court below must be reversed, 
and the causeremitted to that Court, in order that a trial be 
had between the original plaintiff and the petitioners, as to 
their alleged indebtedness as the sureties of John J. Bryan. 


Per Curiam, Judgment accordingly. 


WILLIAM A MUZZELL vs. THOMAS L. LEE. 


Upor. what facts a certiorari will be refused, when the appellant from 
the Superior Court did not bring up his appeal. 


The appeal in this case, which was allowed at Spring 
Term, 1841, ot Caswell Superior Court of Law, not having 
been brought up within the time prescribed by law, James 
T. Morehead, counsel for the plaintiff, moved for a certiorari, 
to bring up the proceedings on the following affidavits, to- 
wit: 
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John K. Graves maketh oath, that he is Clerk ofthe Su- 
perior Court of Law of the County of Caswell, that the 
plaintiff, in the above stated case, resides out of this State, 
that one of his counsel, to-wit, William A. Graham, had to 
leave immediately after Court, for Washington City, and 
that the other, to-wit, James T. Morehead, lives at the dis- 
tance of forty miles ; that the appeal bond was filed at the 
Court where the appeal was granted ; that express directions 
were given by counsel for sending up the case, and the 
Clerk promised to do so. And this affiant further states, 
that the transcript in the case was made out in time to reach 
Raleigh in the time required by law for filing appeals. 

(Subscribed and sworn to in due form of law.) 


Paul A Harrison maketh oath, that heis Clerk of the Court 
of Pleas and Quarter Sessions of the County of Caswell ; 
that he was at the Superior Court of Law held for said coun- 
ty, at May Term, 1841, and assisted the Clerk of the said 
Superior Court in the discharge of his duties in Court; that 
upon the rise of Court, (after the trial of the above stated 
cause, and the appeal to the Supreme Court was granted,) he 
was spoken to by James 'T. Morehead, Esquire, one of the 
counsel for the appellant, William A. Muzzell, to aid the 
Clerk in making out the transcript to go to the Supreme 
Court, and was moreover further requested by the said coun- 
sel, to say to the Clerk, that he (the counsel) wished the 
transcript to be made out as soon as he could do so, and for- 
warded on to the Supreme Court. This affiant further states 
that the plaintiff (the appellant,) resides beyond the limits of 
this State; and that one of his counsel is a United States Sena- 
tor, and had to leave shortly after Court for Washington City, 
and that the other resides at the distance of forty miles ; that 
an appeal bond was filed at Court, when the appeal was 
granted, and that express directions were given by counsel 
for sending up the case. 

(Subscribed and sworn to.) 


Edmund B. Freeman makes oath, that the record of the 
suit of William A. Muzzell, adm’r. vs. Thomas L. Lee, Sher- 
iff, reached his office, as he believes, on Tuesday morning, 
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22d June, and (if he is not mistaken in this,) it must have Juue 1841 


reached the post office in the City, the evening before, Af. 
fiant has mislaid the envelope which came around the said 
record, and therefore he cannot state at what time the said 

‘record was mailed. He says further, that although he be- 
lieves the said record reached the Cierk’s office on Tuesday 
morning, it might have been Wednesday the 23d of June.— 
He is certain it was not later than Tuesday or Wednesday. 

(Subscribed and sworn to.) 


Per Curiam, The certiorari cannot be granted.* 





*Nore.—As cases like the present have frequently occurred, the Re- 
porter thinks it may be useful to state, for the information of those who 
appeal to the Supreme Court, that the law requires the party appellant 
to file a transcript ofthe record in the office of the Clerk of thatCourt,within 
seven days after its term commences; that the terms of the Supreme Court 
being on the 2d Monday of June, and the Jast Monday of December, the 
transcript must be filed not /ater than the 3d Monday of June, and the Ist 
Monday of January, it having been decided that the seven days mean 
seven judicialdays. If the party, or his agent, be guilty of neglect in 
this respect, he loses his appeal. Itis not a sufficient excuse that the 
party has trusted to the Clerk, or any other agent, to bring up his appeal. 
It is made by law the duty of the party himself, to see that his appeal 
is filed within the proper time ; and the default of his agent, effects him 
as injuriously as his own personal default could. 


Muzzell 


Lee. 
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STATE vs. ROBERT JONES, & al. 


June 1841 The Legislature has a constitutional right to pass an act changing the lo- 





cation of the seat of justice of a county, although a contract for the 
purchase of a particular site had already been made by the commissions 
ers appointed by law for that purpose. 

Though a peremptory mandamus implies that the party has been fully 
heard, and, therefore, that he can allege no reason for not obeying it, 
yet an exception is of necessity implied, that such obedience 1s not 
forbidden by a new law, passed after the writ was awarded. 


This was an appeal froma decision of his Honor Judge 
BatLey, made at the Spring Term, 1841, of Buncombe Su- 
perior Court of Law. The facts of the case are sufficiently 
set forth in the opinion delivered by his Honor the Cuter 
JUSTICE. 


The Attorney General for the State. 
No counsel for the defendants, 


Rurrin, C.J. The present question grows out of the 
same proceeding, which was before the Court at June Term, 
1840, in which this Court affirmed the judgment of the Su- 
perior Court of Buncombe, awarding a peremptory manda- 
mus to Robert Jones, Asa Edney, John Miller, and Richard 
Allen, commanding them, with B. Wilson, E. Hightower, 
and John Clayton, to perform the duties, imposed by the 11th 
section of the act of 1838, of procuring by purchase or dona- 
tion, a proper tract of land for the county town of Henderson 
county. 1 Jredell’s Rep.129. Upon receiving the certifi- 
cate from this Court, the Court of Buncombe issued the per- 
emptory writ at October Term, 1840, returnable to April 
Term, 1841. In the meanwhile, the Legislature met in No- 
vember, 1840, and passed an act, ch. 53, entitled “an act to 
fix the location of the town of Hendersonville;” and thereby 
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enacted, that the location ofthe Court houseof Henderson coun- June 1841 
ty should be made by the qualified voters of that County ; and, g,., 
after prescribing the period and manner ofholding theelection, v 
the act appoints other commissioners to carry into effect the Jones & al 
decision by the popular voice, by procuring, by purchase or 
donation, not less than fifty acres of land, including the 

point designated by the voters, or within one mile thereof, and 

laying out thereon atown, in which the Court house and 

other public buildings shall be erected. And then, amongst 

other things, it is expressly enacted, “that such of the exist- 

ing laws, as come in conflict with the provisions of this act; 

are hereby repealed.” 

After the enactment of this stutute, the commissioners to 
whom the mandamus was issued, declined proceeding further 
under it; and at April Term, 1841, the relators moved for 
an attachment against them. This was opposed upon the 
strength of the act of 1840. But on the other side, it was 
contended, 1st, That no plea could be received, nor excuse 
heard, for not obeying a peremptory mandamus ; and 2ndly, 
That the act of 1840 was unconstitutional, as it violated the 
contract (as stated in the former case) made with Johnston, 
for land for atown site. The Court refused the motion, 
and the relators appealed. 

We concur in the decision of his Honor. If a definitive 
contract had been entered into between Johnston, and the 
persons appointed under the act of 1838 to contract for the 
public, yet it would be entirely competent to the Legislature 
to remove the seat of justice from that to any other place in 
the county. The designation of a place, in which the Courts 
of a county shall be held, the mode of making the selection, 
and of appointing the persons to act on behalf of the public, 
in procuring or disposing of land for those purposes, or erect- 
ing the requisite buildings, are matters of political arrange- 
ment and expediency, and necessarily, the subjects of legis- 
lative discretion. The Legislature is charged with the duty 
of providing for the public convenience, and the reasons, 
arising out of public convenience, may at one time be strong 
for holding the Courts at one place, and, at another time, at 
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another place. It very often happens, indeed, that the ef- 
fect on the value of private property forms a material con- 
sideration with the Legislature, in deciding on the question 
of change, and properly prevents any change not plainly de- 
manded by the general welfare. Still, the Legislature is to 
judge of that ; and, ifthe advantage of the community at 
large requires it, private interests must yield. The inciden- 
tal consequences of the exercise of an useful and indispensa- 
ble legislative power must be submitted to by every citizen. 

It is true, that a peremptory writ of mandamus implies, 
that the party has been fully heard; and, therefore, that he 
can allege no reason why he has not obeyed it. But an ex- 
ception is, of necessity, implied, that such obedience is not 
forbidden by a new law, passed after the writ was awarded. 
These persons were appointed to act as public agents in this 
matter, and the writ was to enforce the performance of that 
duty tothe public. Now, the public has since revoked its 
authority, and taken away the power to act in the premises 
from them, and conferred it on other persons ; and, therefore, 
it is impossible that the public can complain of their former 
agents, or punish them for not continuing to act. 


Per Curiam, Judgment below affirmed. 
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CHARLES GRIER vs. NATHAN FLETCHER & al. 


An action may be sustained, under our act of Assembly, Rev. St. c. 31, 8. 
89, against any one or more of the joint obligors in a covenant of war- 
ranty, contained ina deed forthe conveyance of land, for a breach of 
such covenant. 

That act is not confined to contracts for the payment of money merely. 


Persons owning land in common, and conveying it, need not be liable 
for each other in their covenants ; as they may make several convey- 
ances, or in the same deed may covenant severally each one for him- 
self and for his share. 

The case of Smith v. Fagan, 2 Dev. 298, cited and approved. 


This was an action of covenant, tried at Spring Term, 
1841, of Buncombe Superior Court, before his Honor Judge 
Batt Le. 


The covenant declared on, was a covenaut for quiet en- 
joyment, contained in a deed for land, executed by the defend- 
ants and several others, to the plaintiff. Several of the cov- 
‘ enantors were married women, and, upon the trial, the deed 
appearing not to have been properly proved and registered 
as to them, the counsel for the plaintiff moved for leave to 
enter a nolle prosequi as to them andtheir husbands. A ju- 
ror was thereupon withdrawn, and the nolle prosequi enter- 
ed; and the defendants were then permitted to file a plea in 
abatement, nunc pro tunc, that the covenant was joint and 
single, and that tke suit ought to have been brought against 
all the covenantors, or asingle one orly, and could not be 
sustained against two. To this plea, the plaintiff demurred 
and argued, that by the 89th section of the Rev. Stat. ch. 31, 
the suit might be sustained against any one or more of the 
covenantors ; but the Court, being of opinion that the act in 
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June 1841 question did not apply to cases of this kind, over-ruled the 


Grier 
v. 


Fletcher 


& al. 


demurrer, and sustained the plea. The plaintiff thereupon 
appealed. 


No Counsel appeared for either party in this Court. 


Rurrin, C.J. This is an action of covenant, brought 
against Nathan Fletcher, John Fletcher, Elizabeth Fletcher, 
and Jacob Rhodes, forthe breach of a covenant of general 
warranty, contained in a deed of bargain and sale, made by 
them to the plaintiff. The defendants pleaded in abatement 
the non-joinder of James Fletcher, Elizabeth Rhodes, wife of 
the defendant Jacob, and John Pack and his wife Mary 
Pack, by whom also the deed was executed jointly with the 
defendants ; and to this plea, the plaintiff demurred general- 
ly. ‘The record contains an admission, that the femes covert 
had not been privily examined as to the execution of the deed 
by them; and a!so an agreement, that no objection should 
be taken to the form of the plea, but that it shall be sustained, 
if upon the facts, or any of them, a good plea could have 
been framed. It is not material, therefore, to consider the 
effect of the plea’s embracing the married women, as having 
executed the deed when they certainly did not; since the 
deed was executed by James Fletcher and John Pack, and 
the plea must, under the agreement, be sustained, if those 
two persons ought to have been made defendants. 

His Honor was of opinion, that the case was not within 
the Revised Statute, c. 31. s. 89, which authorises “in all 
cases of joint obligations or assumptions of copartners or 
others, suits to be brought against the whole or any one or 
more of the persons making such obligations, assumptions, 
or. agreements ;” but that suit must be brought against all the 
covenantors, or against a single one only. The plea was 
therefore sustained, and a judgment given thereon for the de- 
fendants, from which the plaintiff appealed. 

As the covenant is, according to its terms, joint and not 
joint and several, it would at common law have been neces- 
sary to sue all the parties, or all those living. It is however 
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admitted by his Honor, and properly, as we think, that seve- Jone 1841 


ral actions would lie against each of the covenantors. This” 


could only be by force of the act of 1789, c. 314, in the fourth 
section of which, it is provided, first, that a joint debt or con- 
tract shall survive against the heir or executor of a deceas- 
ed obligor ; and secondly, that on joint obligations or as- 
sumptions of copartners or others, suits may be brought in 
the same manner as if such obligations or assumptions were 
joint and several. It is true, that under the latter branch of 
that act, an action would only lie against one or all of the 
joint contractors, and not against any intermediate number 
ofthem. But it was corrected by the act of 1797, c. 475, s. 
2, which forms the 89th section of chap. 31, of Revised Stat- 
utes, before quoted. That not only uses the words “ obli- 
gations or assumptions,” found in the act of 1789, but adds 
the broader term “ agreements ;” and provides that suits may 
be brought “ against the whole or any one or more of such 
persons making such,” that is, joint “obligations, assump- 
tions or agreements.” It is, thus, quite apparent, that this 
case is within the letter of the statute. Being so, the act 
must, we think, govern it. In interpreting it, we cannot stop 
short of the meaning, which is plainly imported by the lan- 
guage of the act. On the contrary, the acts of ’89 and ’97 
have been looked on as being of the nature of statutes for the 
amendment of the law, and been construed with the liberali- 
ty to which remedial statutes are entitled. ‘Thus, in Smith 
v. Fagan, 2 Dev. 298, it was, in accordance with the pre- 
vious decisions there cited, held, that a judgment, upon the 
death of one of the defendants, survived, not only against the 
other defendants, but also against the executor of him who 
died, and might be proceeded on against them all jointly. So, 
if one of these covenantors had died, the same principle would 
authorize a joint suit against the survivors, and the execu- 
tor or heir of the dead one. It is for the benefit of the credi- 
tor and the surviving debtors, that it should be so, and, in- 
deed, for the representatives of the deceased party also ; 
since it is well to charge, at once and together, all those who 
may be ultimately charged, and without the necessity of in- 
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fall within that branch of the act, which authorizes a joint ac- 
tion, where one of the obligors or covenantors is dead, it 


a would seem it must full also within the other, which allows 


an action against any one or more of the persons making “a 
joint agreement.” omitting some of the parties. There is 
nothing in the nature of the thing, or in the objects of the 
acts, which should confine their operation to contracts for 
the payment of money merely. Agreements, generally, are 
mentioned ; and there have been numberless actions, like 
this, brought on bonds with collateral conditions, or on joint 
covenants for the performance of specific things, other than 
the payment of money. If any covenant be within the acts, 
all must be; one being as much an agreement as another.— 
If persons owning land jointly, or in common, do not mean 
to be liable for each other, they need not be; as they may 
make several conveyances, or in the same deed may covenant 
severally, each one for himself and for his share. The judg- 
ment must be reversed, the demurrer sustained, and judgment 
of respondeas ouster. 


| Per Curiam, Judgment accordingly. 
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ELIJAH CLARK, Adm’or. of ANTHONY DAVIS, vs, ISAAC 
HELLEN. 


The Court has a discretionary power to permit an original writ to be a- 
mended, by adding to it the seal of the Court, where that has been 
omitted before the writ issued. 

The case of Den ex dem. Purcell,vs. McFarland, 1 Iredell’s Rep. 34, cited 
and approved. 


This was an action of replevin, returnable to Craven Su- 
perior Court of Law, Fall Term, 1840. At the Spring Term, 
1841, the motion, from the judgment on which the appeal 
was taken by permission of the Court, was made and allow- 
ed by his Honor Judge Baitey. The following is the case 
transmitted to this Court. 

This was a motion made by the plaintiff, to affix the seal 
of the Court to the writ of replevin, which had issued at the 
instance of the plaintiff, in his name, as administrator of An- 
thony Davis, dec’d. against the defendant in this case, to the 
County of Carteret, where the defendant resided. The plain- 
tiff exhibited in evidence the writ of replevin, and the bond 
taken by the Sheriff of Carteret in executing said writ. It 
appeared in evidence, that the writ was issued by the Clerk 
of Craven Superior Court, without affixing the seal of the 
Court to the same, to the County of Carteret, against the de- 
fendant, where the defendant resided, and was returned to 
the October Term, 1840, of Craven Superior Court ; that 
the defendant declined to appear by attorney or otherwise, or 
to file any pleas in the suit, but that he was present at this 
Term of said Court, (April Term, 1841,) when this motion 
was made, and resisted the same. And it further appeared 
in evidence, that the defendant was notified by the plaintiff 
at the return Term ofsaid writ, of his intention to move 
this amendment. His Honor, after hearing the argument of 
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Clark 
v 


Hellen. 


and ordered the Clerk to affix the seal of Craven Superior 
Court of Law to the writ of replevin. And from this judg- 
ment or order of the Court, the defendant prayed his Honor 
for permission to appeal to the Supreme Court, which was 
duly granted. 


James W. Bryan for the appellant, contended that the 
writ as it issued, was utterly null and void; that this case 
differed from those in which the Court had permitted writs 
of execution on judgments to be amended by affixing the 
seal, because in the latter, there was something to amend 
by ; in the former, nothing ; and also, that the appeal here 
was not from a discretionary judgment, but from an error in 
point of law. And he cited the following authorities in sup- 
port of these positions: State v. Raiford, 2 Dev. 214.— 
Rev. St.c. 4,s.23. Finlay v. Smith, 4 Dev. 97. Rev. St. 
c. 31, s.125. Bank of Cape Fear v. Seawell, 3 Dev. 279. 
Weaver v. Cryer, 1 Dev. 337. Ba. Abridg. title void and 
voidable. 3 Blac. Com. 273, 282. Burt v. Jackson, 3 
Moore and Scott, 552, 2 Dowl. 747. Wilson v. Joy, 2 
Dowl. 182. Bender v. Askew, 3 Dev.150. 2 Dovwl. 616. 
3 Ibid, 554, cited in 3d Chitty’s Genl. Prac. 524. 18 Eng. 
Com. L. Rep. 115, 118. 3 Chitty’s Genl. Prac. 74, 516, 
522. 3 Dowl. 678, cited in 3d Chitty’s Genl. Prac. 516. 
Bouvier’s Law Dict. nullity, 196. 

John H. Bryan for the plaintiff, relied upon the decisions 
of this Court, in the case of Den ex dem. Purcell v. McFar- 
land, 1 Iredell’s Rep. 34, and the authorities there cited, con- 
tending that there was no difference in the power of the 
Court, as to the amendment in this respect, of writs of execu- 
tion and original writs. 


Danie, J. It has been frequently decided in this Court, 
that, where the Clerk has omitted to affix the seal of his 
Court to writs of executions issued out of the County, the 
same may be amended by his being directed to affix the 
seal, nunc protunc. The authorities are all collected in the 
case of Den ex dem. Purcell v. McFarland, 1 Iredell’s Rep. 
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34. But it is said, this being an original writ, the same in- June 1841 


dulgence ought not to be allowed, and that in fact it is void. 
The answer is, and so is an execution void until it is sealed. 


It is further objected, that there is nothing to amend by. The Hellen. 


answer is, that the writ is not defective; it only lacked au- 
thentication. The Clerk knew whether he issued it; and, 
if true, the Court possessed the means of giving it authenti- 
cation as to the rest of the world, by stamping it with the seal 
ofthe Court. The Revised Statutes (c.58,s.1,) declare, 
that tre Court, in which any action shall be pending, shall 
have power to amend any process, pleading or proceeding in 
such action, either in form or substance, for the furtherance 
of justice, on such terms as shall be just, at any time before 
judgment. This act is very broad, and we think covers this 
case. The judgment must be affirmed, and this opinion 
certified accordingly. 


Per Curtam, Ordered accordingly. 
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STATE vs. JAMES STANTON. 


On the trial of a bill of indictment for forgery, the person, whose name 
is charged to have been forged, and whose interest, supposing the in- 
stru ment to be genuiue, is affected by it, either asan obligation or ac- 
quittance, is not, while the instrument remains in force, a competent 
witness to prove the forgery. 

Where a defendant is acquitted upon one count in an indictment, and 
convicted on another, and appeals, if a venire de novo be awarded, it 
must be to re-try the whole case. 

Io an indictment under the act of Assembly, Rev. St. c. 34, 8. 21, for 
“shewing forth in evidence” a forged instrument, although “the 
shewing forth” must be proved to have been in a judicial proceeding, 
yet it is not necessary to state in the indictment in what suit or judi- 
cial proceeding it was “*shewn forth.” It is sufficient to state the 
charge in the words of the act of Assembly. 

It is generally proper and necessary to describe in an indictment an of- 
fence, created by statute, in the words of the statute. But there are a 


few exceptions to this rule. 
The cases of the State v. Britt, 3 Dev. 122, & State v. Johnson, 3 Dev. 


360, cited and approved. - 


This was an indictment for forgery, tried at Spring Term, 
1841, of Johnston Superior Court of Law, belore his Honor 
Judge Sett er, and brought up to this Court, on appeal by 
the defendant, from the judgment of the Court. ‘lhe indict- 
ment was in the following words, viz : 


State of North Carolina, ? Superior Court of Law, 
Johnsten County. 4 Fall Term, 1839. 


The jurors for the State, upon their oath present, that 
James Stanton, late of the County of Johnston, in the State 
of North Carolina, on the twenty-eighth day of May, in the 
year of our Lord, one thousand eight hundred and thirty. 
nine, with force and arms, in the County of Johnston afore- 
said, feloniously did wittingly and falsely forge, make and 
counterfeit, and did cause and procure to be falsely made, 
forgedand counterfeited, and did willingly act and assist in 
the false making, forging and counterfeiting, a certain re- 
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ceipt, which said false, forged and counterfeited receipt is as June 1841 


follows, that isto say, Received of Jas. Stanton, thirty-five 
dollars and ninety-one cents, this 22d day of May, 1838, in 





part of the rent of land that I rented to him for the year 1837. Stanton. 


W. Wuittey. 
with intention to defraud one Willie Whittey, against the 
form of the statute in such case made and provided, and 
against the peace and dignity of the State. 

And the jurors aforesaid, upon their oath aforesaid, do 
further say and present, that the said James Stanton, after- 
wards, to-wit, on the day and year aforesaid, in the County 
of Johnston, aforesaid, feloniously did utter and publish as 
true, and shew forth in evidence, a certain other false, forged, 
and counterfeited receipt, which said last mentioned false, 
forged and counterfeited receipt is as follows, that is to say, 
Received of James Stanton, thirty-five dollars and ninety-one 
cents, this 22d day of May, 1838, in part of the rent of the 
land that I rented to him for the year 1837. 

W. Waittey. 
with intention to defraud the said Willie Whittey, he, the 
said James Stanton, at the time he so uttered and published, 
and shewed forth in evidence the said last mentioned false, 
forged and counterfeited receipt as aforesaid, then and there 
well knowing the same to be false, forged and counterfeited, 
against the form of the statute in such case made and provi- 
ded, and against the peace and dignity of the State. 

J. R. J. Danie, Attorney General. 

To this indictment, the defendant pleaded not guilty. On 
the trial, Willie Whittey, who had signed the receipt, which 
was charged to have been altered, was offered as a witness 
in support of the prosecution. He stated, that he held the 
obligation of the defendant for thirty-five dollars, given for 
the rent of atract of land forthe year 1837; that the defen- 
dant had paid him ten dollars in part of his obligation, for 
which the receipt, alleged to have been forged, was given; 
and that he had warranted the defendant for the balance; 
that this warrant had been tried before a magistrate, and 
judgment given against him for the costs, from which judg- 
ment he had appealed to the County Court, where the mat. 
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State 


Vv 
Stanton. 


~~~ objected to the competency of this witness. ‘The Court over- 


ruled the objection, and admitted the witness to be examined 
as to the receipt, reserving the question on a motion fora 
new trial, should the defendant be convicted. The witness 
proved the execution of the receipt for ten dollars, and that 
it had been altered as it now appeared, since he signed it; 
that it was in its present state when he first saw it, after its 
execution, in the possession of the defendant, who exhibited 
it on the trial before the magistrate. The justice before 
whom the warrant was tried, was also examined as a witness 
for the State. He testified as to the warrant, the trial, and 
the offering of the receipt by the defendant. The jury found 
the defendant not guilty on the first count, but guilty on the 
second count, as charged in the indictment. A rule was 
granted on the Attorney General, to shew cause why a new 
trial should not be granted, on acconnt of the admission of 
improper evidence; ‘and a motion was also made in arrest of 
judgment. His Honor discharged the rule for a new trial, 
and intimated an opinion in favor of the motion in arrest of 
judgment. But he said, as it was important to have both 
questions settled, he should disallow the motion and give 
judgment, pro forma, against the defendant. From 
this judgment, the defendant appealed to the Supreme 


Court. 


J. H. Bryan for defendant. The rule to exclude as 
incompetent, on the trial of an indictment for forgery, the 
testimony of him whose obligation or acquittance was alleged 
to be forged, is a well settled rule of the common law. Rosc. 
on Crim. Ev. 105, 409. 2 East’s Crown Law, 993. It re- 
quired an act of Parliament to alter it in England, as late 


as 9th Geo. 4th. 


. 2ndly. It was not sufficient to set forth in the second count 
generally, that defendant shewed forth the receipt in evi- 
dence, §c., it should have been stated how, when and where 
the receipt was shewn forth ; before what judicial tribunal, 
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and in what judicial proceeding. The Court ought to be June 1841 


able to see from the indictment itself, that the instrument 
was offered in evidence before a competent judicial tribunal. 


State 


Vv. 


State v. Fitzgerald, 1 Dev. § Bat. 408. State v. Britt, 3 Stanton. 


Dev. 122. State v. Baldwin, 3 Dev. 197. State v. Enloe, 
4 Dev. & Bat. 376. 

Attorney General in reply, contended as to the Ist point, 
That the same rule should apply in this case, as in analo- 
gous cases ; that the true criterion in regard to the interest 
necessary to render a witness incompetent was, that the ver- 
dict might be given in evidence for or against him. And 
he cited Hawk. 646. 4 Blac. 330. State v. Hassett, Tay. 55. 
Phil. Ev. 38, 39,43. State v. Coulter,1 Hay.3. Farrel 
v. Perry, 1 Hay. 2. Porter v. McLure, 1 Hay. 360. State 
v. Wyatt, 2 Hay.56. Archbold on Crim. Plead. 146, 147, 
King v. Newland, Leach 311. King v. Ponsonby, Leach 
322. King'v. Waite,1 Bingh.121. King v. Peacock, 
Ry. & Rus. 278. King v. Moti, Ry. § Rus. 436. Phil. 
Ev. 88, 89,90. People v. Howard, 4 Johns. Rep. 296, 302, 
303. 

2ndly. As to the motion in arrest of judgment, he insist- 
ed that the second count in the indictment was sufficiently 
certain ; that it contained enough to disclose to the defend- 
ant the offence with which he was charged ; that the words 
“shew forth in evidence” had been judicially defined in 
State v. Britt, 3 Dev. 122, and that certainty to a common 
intent was sufficient, 1 Chit. Crim. Law, 236, 239. Russell 
on Crimes, 406. Archbold Crim. Pl. 44, 54, 


Rurrin, C.J. It has not been denied in the argument, 
that at common law it wasa settled rule of evidence in Eng- 
land, that a person, whose name had been forged, and whose 
interest supposing the instrument to be genuine, was affected 
by it, either as an obligation or acquittance, was not, while 
the instrument remained in force, a competent witness to 
prove the forgery. Gilb. Ev. 124. Phil. Ev. 88. 2 Strange, 
728. 2East’s P. C.993. But it was said in the argument, 
that the rule was originally adopted upon the notion, now 
admitted to be erroneous, that the witness would, by procur- 
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Stanton. 


and thence it was urged that we should not enforce the rule 
itself. Certainly parties injured are generally competent to 
prove the crime. But the case of forgery, though an anom- 
aly, is certainly an exception. Although it may have been 
admitted inadvertently, and upon a wrong principle, yet, as 
a Court administering the common law, we have no author- 
ity to abrogate a rule or an exception so perfectly settled in 
that law. In England, the Courts, though not satisfied with 
it, could not alter the rule; and it became necessary for the 
Legislature to interpose. St. 9, Geo. 4,c. 32. In like man- 
ner, we think legislative authority is alone competent here 
to change the law, which our ancestors brought with them 
upon their emigration, and which became as obligatory on 
the judicial tribunals they established, as it continued to be 
on those they left behind. Besides, there have been, as it is 
wel] known, many cases in which such witnesses have been 
held incompetent in this State, and we feel bound not to de- 
part from them; and therefore deem the judgment errone- 
ous and reverse it. 

As this is done at the instance of the prisoner, the former 
verdict must be set aside entirely, and a venire de novo a- 
warded, to re-try the whole case. 

Upon the form of the indictment, the Court would perhaps 
not be bound now to decide, since the other point disposes of 
the case here. But asthe point may be material upon the 
next trial, and wou'd, probably, soon arise in other cases, we 
deem it fit to state the opinion we have formed on it, with 
the view of settling the question. It would have been more 
satisfactory to us, if in the books of criminal pleading or in 
an adjudication, a precedent or a direct authority could have 
been found. We have, however, looked through the stan- 
dard works on crown law, from Ld. Coke’s commentary on 
the statute, 5 Eliz. c. 14, in the third institute,down to Mr. 
Chitty’s treatise, and through many books of forms, without 
succeeding in finding an indictment upon these words in 
that statute, “ shew forth in evidence,” or a rule laid down 
upon them. This circumstance may not perhaps be deemed 
so very singular, when it is remembered that the same act 
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contains also the words, “ pronounce and publish,” which Juue 1841 


are more extensive, and include “shew forth in evidence.” 
‘This furnishes a reason why the indictment should always 


be for “ pronouncing and publishing,” and none for “shew- Stanton. 


ing forth in evidence ;” since, although every publication is 
not shewing forth in evidence, yet shewing it forth in evi- 
dence is a publishing of it: Lord Coke saying that using any 
words, written or oral, whereby the instrument is set forth or 
held up as true, is “to pronounce and publish it.” We 
have therefore only principle for our guide, and, being so 
guided, we have arrived at the conclusion that the second 
count is sufficient. 

In the first place, we adhere to Britt’s case, 3 Dev. 122, 
that the words “shew forth in evidence,” refer to a judicial 
proceeding. ‘The questien then is, whether the particular 
proceeding must be set forth at large in the indictment; or 
may not be shown on evidence under the general words used 
in the statute and in this indictment. 

It seems to be proper, and perhaps may be said to be neces- 
sary, where an offence is created by statute, to describe it in 
the indictment, whether consisting of the commission or omis- 
sion of particular acts or of certain acts accompanied by a 
particular intent, in the words of the statute. This is cer- 
tainly so, unless, fora word or phrase in the statute, another 
is used in the indictment, which is clearly of the same legal 
import, or has a broader sense including that in the statute. 
Of this exception, Rez v. Fuller, 1 Bos. & Pul. 180, is an 
example. But such examples are very rare; and on the 
contrary, the case of Rex v. Davis, Leach, 493, and others 
of that kind, shew how strictly the Courts adhere to the let 
ter of the law. Finding it thus to be generally true, that, in 
describing the offence, the indictment must use all the words 
of the statute: so, on the other hand, it would ssem to be 
equally true, as a general rule, that the indictment is suffi- 
cient, if it contain all the words of the statute. When the 
language of the statute is transferred to the indictment, the 
expressions must be taken to mean the same thing in each. 
There ean be few instances, in which the same words thus 
used, ought to or can be received in a different sense in the 
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FN mF rere ee 


the indictmert was intended to describe the offence which 
the statute describes, it follows, from the use of the very saqne 
language in both, that the one means what the other does ; 
neither more nor less. It is true that some few exceptions 
from this rule have been established by adjudications; but 
they have not appeared tous to embrace the present case. 
Thus, a statute may be so inaccurately penned, that its lan- 
guage does not express the whole meaning the Legislature 
had ; and by construction, its sense is extended beyond its 
words. In such a case, the indictment must contain such 
averments of other facts, not expressly mentioned in the stat- 
ute, as will bring the case within the true meaning of the 
statute ; that is, the indictment must contain such words as 
ought to have been used in the Statute, if the Legislature 
had correctly expressed therein their precise meaning. In 
State v. Johnson, 1 Dev. 360, for example, it was held, that 
besides charging in the words of the act, that the prisoner, 
being on board the vessel, concealed the slave therein, the 
indictment should have charged a connexion between the 
prisoner and the vessel, as that he was a mariner belonging 
to her; because that was the true construction of the act. So, 
where a statute uses a generic term, it may be necessary to 
state in the indictment the particular species, in respect to 
which the crime is charged. As, upon a statute for killing 
or stealing “cattle,” an indictment using only that word is 
not sufficient , but it ought to set forth the kind of cattle, as 
ahorseoracow. Rez v. Chalkeley, R. & R. 258. But 
where a statute makes a particular act an offence, and suffi- 
ciently describes it by terms having a definite and specific 
meaning, without specifying the means of doing the act, it 
is enough to charge the act itself, without its attendant cir- 
cumstances. Thus, upon a statute making it felony to en- 
deavor to seduce a soldier from his duty, an indictment is 
good, which charges such “an endeavor,” without statingthe 
mode adopted. Fulier’s case before cited. So, in indict- 
ments founded on the words “pronounce and publish,” in 
this same statute of Elizabeth, (which are not ours), the pre- 
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cedents uniformly charge “ the pronouncing and publishing June 1841 


ofthe forged instrument as true,” without stating the means 
by which, or the person to whom it was published. Upon 
the more modern English statutes against “putting*off or dis- 
posing of” forged or counterfeit money or bank notes, it is 
also held, that the circumstances need not be stated. Rex 
v. Holden & al. 2' Taunton 334. We do not perceive why 
the same principle does not apply to the other words, “shew 
forth in evidence,” used in the act of Elizabeth, and in our 
act; and are not aware of any disadvantage to the prisoner 
from the omission to set out in the indictment the particu- 
Jar proceeding, in which the evidenee was offered. We agree 
that such a judicial proceeding must be proved ; and if it be 
not properly proved, the prisoner can put the matter on the 
record by an exception, and have the same benefit thereof on 
a motion to reverse the judgment, and for a venire de novo, 
that he could have from a motion in arrest of judgment.— 
Hence, we hold the second count in this indictment to be 


good. 


Per Curiam, New trial awarded. 





State 


Vv 
Stanton. 
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MARTIN WOOLARD vs. M. H. MCCULLOUGH. 


The common law mode of creating and establishing a public highway, 
is not repealed by any of our acts of Assembly. 

The user of a road as a public highway, for twenty years, will, ander the 
circumstances of this case, authorize a jury to presume a dedication 
of the road by the proprietors of the soil to the public use. 

Where a road is opened by an order of the County Court, according to 
law in every respect, except that no damages were assessed by the 
jury to the owners of the land, none but those owners can impeach the 


order for that cause. 
An overseer of a public road can require no hands to work on his road, 
unless they live within a district which has been designated for him 


by the County Court, or unless they have been specially assigned by 
the Court to work on his road. 


This was an appeal from the decision of his Honor Judge 
Baitey, made at Spring Term, 1841, of Beaufort Superior 
Court ot Law. The case as transmitted to the Supreme Court 


was as follows: 

This was an action commenced by warrant, before a single 
magistrate, to recover several penalties for not working on 
the road. On the trial it appeared, that at March Term, 
1838, of Beaufort County Court, the plaintiff was appointed 
overseer of a road leading from the town of Washington, to 
the Martin County line; that he had duly summoned the 
defendant to work on said road, at several different times, 
being ten days in all, for himself and his two hands, in the 
year 1838; that defendant had sent two of his slaves to work 
on said road, one day during that year. In order to prove the 
road in question a public road, the plaintiff introduced a pe- 
tition from the records of the County Court of Beaufort, 
signed by sundry citizens of said County, filed at February 




















OF NORTH CAROLINA. 


433 


1835, a copy of which, with the other proceedings in the June 1841 
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case, is herewith annexed, and made a part of this case. The yg 


plaintiff introduced witnesses, who proved that more than 
twenty years ago, the road from Washington for about six 
miles (the whole distance from Washington to the Martin 
line was proved to be about eight miles), was reputed a pub- 
lic road, and worked on as such, near which part the defend- 
ant lived ; the rest of the distance was a forest. In order to 
prove the liability of the defendant to work on said road, the 
plaintiff introduced witnesses, who proved that the defendant 
resided, in a direct line, about a mile from the nearest point 
of said road, which at this point was the nearest public road 
to the defendant, if this is a public road; that the defendant 
resided within about a mile and an half of another road, 
which was reputed to be a public road. It was further prov- 
ed, that, for more than fifteen years, the persons, who succes 
sively occupied the premises now occupied by the defendant, 
had worked on so much of said road as was then. opened. It 
was also proved, that on one occasion the defendant had to!d 
the plaintiff that he would make compensation for the failure 
of his slaves to work on said road. Upon this proof, thede- 
fendant prayed his Honor to instruct the jury that it was ne- 
cessary to prove the road in question to be a public road, and 
that it had not been proved ; that, supposing it to be a pub- 
lic road, the defendant was not liable to work on it; also, 
that, if any part of said road was not a public road, they 
should find for the defendant, because the charge was for 
not working on the whole road. This instruction his Honor 
refused ; but charged the jury that the petition, report of the 
jury, and orders made by the County Court, were sufficient 
in law to constitute it a public road; that if the defendant 
had worked upon the road and lived within a mile of the 
same, and nearer thereto than to any other, and had received 
due notice to work upon the same, he was liable for neglecting 
or refusing to work, although the County Court of Beaufort 
had not assigned him to work on the same. The jury re- 
turned a verdict for the plaintiff. A rule for a new trial was 
obtained, which rule was discharged, and a judgment ren- 


v 
McCul- 
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Woolard 


Vv. 
McCul- 
lough. 





The documents appended to the case, being extracts from 
the records of Beaufort County Court, were as follows: Ist. 
A petition at March Term, 1803, from sundry inhabitants 
of that County, praying fora road from the town of Wash- 
ington, in the course of Broad street, “till it strikes the main 
road which passes by Henry S. Bonner’s, and farther, if the 
jury think proper ; an order thereon for the Sheriff to sum- 
mon a jury, “to alter the road from the fork of the said road 
leading from Washington to Jamestown,” so asto run “round 
the fence of Charles Cherry, Sen’r.” which the Sheriff re- 
turned “ Executed,” and an order of the Court that a road be 
run and laid, agreeable to the petition, &c., and that J. C. and 
others be appointed jurors to attend the surveyor, &c., which 
order was returned by the Sheriff “ Executed.” 

2dly. At September Term, 1807, of said Court, an order 
issued to the Sheriff of said County, to summon a jury “to 
extend the-new road from the hill at Edward Bonner’s, so as 
to strike the Jamestown road in the most direct route,” which 
was returned by the Sheriff, as follows: “Jury summoned 
and met on the ground; after being duly sworn, proceeded 
and laid off the road as here required, as will fully appear by 
their return to Court of the same, under their hands.” ‘The 
only return exhibited, was an indorsement on the back of 
the Sheriff’s, of the names of the jurors. 

3dly. A petigion at February Term, 1835, of sundry in- 
habitants of said County, praying that a road might be estab- 
lished “ ffom Hawkins’ bridge, adjacent to the town of Wash- 
ington, to intersect the Jamestown road leading by, &c ,” 
(mentioning the names of the owners of land on the route.) 
Upon which the following order was entered: “ On motion 
to the Court, and proof of said petition being made public, 
and notice given, it is ordered that the said road be altered 
and changed, so as to run in a straight line from the town of 
Washington, to the place where it strikes or arrives at the 
Jamestown road, and that a jury be summoned by the Sher- 
iff of this county, to so run and Jay off the same, and make 
report to the next Court, under a venire, &c.;” to which 
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order and venire, the Sheriff and jury made the following June 1841 


return: “We, the undersigned jurors, summoned by the 
Sheriff for the purpose of altering the road running from 
Washington to Jamestown road, proceeded to alter and turn 
said road, and run with the old road as it was laid out be- 
fore, and then a straight line to the swamp, and through the 
swamp a direct course to the Martin County line, through 
the plantation of Martin Woolard.” Signed and sealed by 
the jurors. TheSheriff returned as follows: “In pursuance 
to the annexed order, I have summoned a jury, and first hav- 
ing had the same duly sworn, they laid off and altered the 
road as above stated. April 3d, 1835.” Signed by the Sher- 
iff. At April Term, 1835, of said Court, the following order 
is entered : “On proofof advertisement made and ordered, 
it is ordered by the Court, upon hearing the report of the 
Sheriff and jury, made on laying off said road, that said re- 
port is deficient in not valuing the damage, if any, sustained 
by the proprietors, through whose land said road is to run, 
and that the said report be re-committed to the Sheriff for a— 
mendment ; or thata new order to said Sheriff to lay off 
said road again, and assess the damages to the proprietors, if 
any, on proof of advertisement made as ordered, that the road 
be layed off as prayed for.” Another order at the same Term, 
in the following words: “On proof of advertisement made 
as ordered, it is considered by the Court, upon hearing the 
report of the Sheriff and jury, made on laying off the road, 
that said report is deficient, in not valuing the damage sus- 
tained, if any, by the proprietors, through whose land said 
road isto run ; and that the said report be re-committed to 
the Sheriff.” Upon this order, there was no return made by 
» the Sheriff. At July Term, 1835, ot said Court, the follow— 
ing order was made: “ Ordered that the report made to the 
last Term be confirmed.” 


J. H. Bryan for the plaintiff. 
No counsel for the defendant. 


Dantet, J. The first question to be decided in this case 
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June 1841 js, whether the proofs offered were in law sufficient to estab- 


Woolard 


v 
McCul- 
lough 


lish the way to be ahighway or public road. We will begin 
by remarking, that the common law mode of creating and 
establishing a public highway, is not repealed by the first see- 
tion of our road law, nor by any other act of Assembly. Six 
miles of the road had, for more than twenty years, been re- 
puted to be, and had been used as a public road. This evi- 
dence was sufficient, in our opinion, to go to the jury for 
them to presume the fact, that the way had been dedicated to 
the public as a highway, by the proprietors of the land over 
which it ran. With respect to a claim of highway, in the 
words of Hate, C. J. “much depends on common reputa- 
tion.” 1 Vent.189. And ifthe owner of land permit the 
public to pass and repass over his soil, and use it asa public 
highway, withont molestation, or any assertion of his rights 
for some time, the law will presume a dedication of the way 
to general use. Much discussion has arisen as to the period 
which must elapse, before such a dedication will be presuin- 
ed. Woolrich on Ways, 9 to 14. Jarvis v. Deans, 3 Bingh. 
447. We think, however, that twenty years user, under 
such circumstances as those stated in this case, will author- 
ize a jury to presume a dedication. The two remaining 
miles of road were opened agreeably to law, with the single 
exception, that the jury did not assess damages to the propri- 
etors, over whose lands the road run. This error, however, 
is not one of which the defendant can avail himself in this 
collateral way. The proprietors might complain, but third 
persons cannot. And non constat but that the proprietors 
may have abandoned their claims to damages, before the or- 
der confirming the report of the jury had been made by the 
Court. 


Secondly ; Was the defendant liable to be summoned to 
work on this road? The act declares, (Rev. St. c. 104, s. 
10,) “that it shall be the duty of the overseers of the public 
roads, to summon all white males between the ages of eigh- 
teen and ferty-five, and free males of color, and slaves, be- 
tween the ages of sixteen and fifty, within their districts, 
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&c.” The Legislature has put the public roads, and the June 1841 





overseers of the same, mainly under the supervision of the Wc rary 


County Courts ; and although the act has not said expressly 
how the overseers’ districts are to be laid off, or by whom 
they are to be established, yet it seems to us but fit and pro- 
per, and the Legislature must have so intended it, that the 
Courts which were entrusted with the general supervision 
of the highways, should be clothed with the power of lay- 
ing out the overseers’ districts. Great disputes and disturb- 
ances in neighborhoods will be prevented by this construction 
of the act. ‘The general, though not universal practice 
through the State, as we learn, has been in accordance with 
thisopinion. The plaintiff was an overseer without hands; 
he should have made application to the County Court for a 
list of hands, or an assignment of a district. The defend- 
ant’s hands had never been assigned to that road; his lands 
were not comprehended: by the Court in a district of the de- 
fendant, as overseer of the said road. We therefore are of 
the opinion, that the judge erred in his charge on this point 
of the case, and that there must be a new trial. 


Per Curiam, New trial awarded. 


v 
McCal- 
lough. 
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JEREMIAH CRERRY vs, MARTIN WOOLARD. 


Where a Sheriff or other officer sells under a valid execution, it is no 
objection to the title of the purchaser, that, in his deed of conveyance, 
he misrecites the execution. 

Where a Clerk issued an execution, tested on the 5th Monday after the 
4th Monday of September, in the year of our Lord, 1833, and in the 
57th year of our independence, and indorsed thereon that the execution 
actually issued on the 5th of February, 1833, and the Coroner also en- 
dorsed that it was levied on the 21st of February, 1833, the Court must 
see that the dating of the writ, as tothe Christian era, was a misprision 


of the Clerk, and will correct it accordingly. 
The cases of Den ex Dem. Hatton vy. Dew,3 Mur.260. Goodman vy. 
Armistead, 4th Hawks, 19, and Dowell ¥. Vannoy, 3 Dev. 43, cited and 


approved. 


This was an action of trespass quare clausum fregit, 
tried at the Spring Term, 1841, of Beaufort Superior Court, 
before his Honor Judge Bartey. On the trial, it became 
necessary for the plaintiff to shew title in himself, to the locus 
in quo. In deducing his title, he gave in evidence a judg- 
ment against one Stephen Owens, obtained at Fall Term, 
1832, of the Superior Court of Beaufort County, an execu: 
tion issued thereon to the Coronerof Beaufort County against 
Stephen Owens, who was then Sheriff of that County, a levy 
on the land ia question and a sale by the Coronor to Benja- 
min Runyon, who received a conveyance from the Coroner, 
and then conveyed to the plaintiff. |The teste of the exe- 
cntion was as follows : “ Witness, James B. Ellison, Clerk of 
said Court, at office, the fifth Monday after the fourth Mon- 
day of September, 1833, and the 57th year of our indepen- 
dence.” Signed by the Clerk. And the indorsement of the 
Clerk on the writ, as required by law, was “ Issued 5th day 
of February, 1833.” The levy of the Coroner indorsed on 
the execution, was dated, “ February 21st, 1833.” The Cor- 
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oner’s deed of conveyance recited a sale under an execution, Juae 1841 


against Stephen Owens, corresponding as to amount with the 
judgment above mentioned, but “ returnable to Spring Term, 
1833.” The defendant objected, that the execution set forth 
in the Coroner’s deed, did not correspond with the execution 
levied upon the land, which objection his Honor overruled, 
and under the instruction of the Court, the jury returived a 
verdict for the plaintiff. There wasa rule for a new trial; 
which was discharged, and judgment rendered forthe plain- 
tiff, from which the defendant appealed. 


No Counsel appeared for either party in this Court. 


Gaston, J. The objection, taken on the trial to the deri- 
vation of title on the part of the plaintiff, is because of a sup- 
posed discrepency between the execution, recited in the Cor- 
oner’s deed, and the execution, under which the Coroner 
made the levy and sale. This objection presupposes and 
admits, that the officer had a valid authority to sell, but in- 
sists that his deed was invalid to convey the land sold, be- 
cause in the deed his authority was inaccurately recited. The 
question presented by this objection, is not with us an open 
question. ‘The objection was deliberately considered by this 
Court, in the case of Den on dem. Hatton v. Dew, 3 Mur. 
260, and overruled. His Honor, therefore, properly over- 
ruled it in this case. 

But upon a comparison of the execution recited in the 
deed, with that under which the officer sold,as they are both 
set forth in the transcript, the alleged discrepency will be 
found not to exist. The execution under which the officer 
sold, is tested the 5th Monday after the 4th Monday of Sep- 
tember, in the year of our Lord, 1833, and in the 57th year 
of our independence, and is made returnable to the term of 
said Court, to be held on the 5th Monday after the 4th Mon- 
day of March next. This, it is said, must be the 5th Mon- 
day after the 4th Monday of March, 1834, whereas, the 
Coroner’s deed recites the execution as returnable on the 5th 
Monday after the 4th Monday of March, 1833. But it is 
manifest that there is a — misprision in the date of the 


Cherry 
v 
Woolard. 
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June 1841 execution, with respect to the year of the Christian era — 

~~ ‘This appears not only frgm the year of independence there- 
unto subjoined, but from the indorsation of the Clerk, that 
the execution actually issued on the 5th day of February, 
1833, and of the Coroner, that it was levied on the 2Ist of 
February, 1833. The cases of Goodman v. Armistead, 4 
Hawks, 19, and Dowell v. Vannoy, 3 Dev. 43, are author- 
ities to shew that such a misprision will be corrected by 
these indicia of truth. Thus corrected, the execution is 
tested of the Fall ‘Term, 1832, and the deed truly represents 
it as returnable to the Spring Term, 1833. 


Per Curiam, Judgment affirmed. 


HENRY COBB vs, HENRY FOGALMAN, 


Althoogh it is not easy in practice to draw the houndary between a defect 
of evidence and evidence confessedly slight, yet, where no part of the 
testimony offered can fairly warrant the inference of the fact in issue, 
or farnish more than materials for a mere guess or conjecture thereon, 
it is error in the Court to leave itto the jury to infer the fact from 
such testimony. 


This was an action of deceit, tried before his Honor Judge 
Pearson, at the Spring Term, 1841, of Guilford Superior 
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Court. Plea,“ The general issue.” The fraud complained June 1941 
of, was alleged to have been committed in the sale ofa fe-~ G4), 


male slave, named Sally, who, at the time of the sale, labored 
under cancer or other disease of the womb, which was con- 
cealed by defendant. The plaintiff produced a bill of sale 
in the hand-writing of the defendant, executed by the de- 
fendant to him, for the saidslave, and her daughter Hannah, 
about four years old, dated June 11th, 1838, containing a 
warranty of title, but not of soundness, and proved that the 
price given was a fair one. He also offered evidence, to shew 
that said slave Sally, while in possession of the defendant, 
had borne, after the aforesaid child Hannah, two children, at 
different times, which were either born dead, or survived 
but a short time; that at the time of sale, she was advanced 
in pregnancy about six months ; that on several occasions, 
soon after the purchase by plaintiff, she was attacked with 
faintness when working in the harvest field of the plaintiff, 
and in August thereafter, was taken in labor, when, after an 
interval of about thirty-six hours, a physician was called in, 
who performed the Cesarean operation, delivered her ofa 
child, which he testified was then recently dead, and that 
the mother died about five or six days thereafter. He also 
testified, that from examination, he found the neck of the 
womb diseased with cancer or sarcomatous tumor, which 
rendered a natural delivery impossible, and that, in his opin- 
ion, the disease had existed for several years; but that its 
symptoms were not distinguishable from those of pregnancy. 
The plaintiff also produced evidence, to shew that the slave 
had attacks of faintness, while in the defendant’s possession ; 
that defendant admitted this to the plaintiff, alter the death 
of the slave, and said they occurred while she was pregnant; 
and when asked, why he did not tell the plaintiff of the dead 
children, as ifhe had known’ it he would not have bought 
her, he said he had forgotten it. Jt was also in evidence, 
that at the time of sale, defendant had no other female slave, 
except a girl about 14 years old. The defendant offered evi- 
dence, to shew thathe had owned the slave Hannah about 
four years ; that she was a stout, vigorous looking woman, 
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June 1841 and, during all the time he owned her, performed service as 
Cobb 2 CO0k and washerwoman for his family, or as a field hand ; 

v. and was on no occasion prevented from service by sickness, 
Fogalman except by an attack of measles, and during her confinement 
with the three children spoken of by the plaintiff’s witnesses; 
that in the opinion of other physicians, a womb, diseased as 
that of this woman was described to be, was incapable of 
impregnation ; and that no physician could tell from exami- 
nation of the womb, how long it had been diseased. He also 
produced evidence, to shew that the plaintiff, about a month 
before the sale aforesaid, bought a negro man, the husband 
of Sally, and who had been her husband all the time that the 
defendant owned her; that the plaintiff owned no other slave, 
except a small boy; that the plaintiff came twice to the house 
of the defendant, to chaffer about the purchase of the woman, 
before she was taken away; that messages were carried be- 
tween him and the defendant, by the negro man aforesaid, 
on the subject of the trade, but their import was not shewn ; 
that the plaintiff said, the reason why he wished to purchase 
her was, that he owned the husband, and that his daughters 
did not like to wash for the negro man; that, on one of his 
visits to the house of the defendant as aforesaid, the plaintiff 
asked permission to have a conversation with Sally, and had 
a short interview accordingly, the defendant not being pre- 
sent. The defendant lived in Orange, and the plaintiff in 
Guilford County, about 15 miles apait. 

It was admitted in argument, and so laid down by his 
Honor, that the plaintiff, in order to recover, must satisfy the 
jury, 1st. That the unsoundness of the negro existed at 
the time of sale. 2dly. That the defendant knew or had 
reason to believe its existence at the sale. 3dly. But if these 
facts were proved, if the plaintiff also knew of the unsound- 
ness at the time of the sale, or had reason to believe its exis- 
tence, or there was sufficient ground to put an ordinary man 
upon enquiry, either by disclosures made by the defendant 
or in any other way, the plaintiff would not be entitled to re- 
cover. But in this case, there was no evidence that thede- 
fendant had made any disclosure, there was no evidence that 
the plaintiffcould by ordinary inspection (such as a practi~ 
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tioner in medicine was presumed or required to have), have June 1841 


detected the unsoundness, and the jury were not at ‘iberty to 
infer, either that the negro woman or her hustand, plaintiff's 


slave, had informed the plaintiff of its existence, as the plain- Fogalman 


tiff’s counsel had contended, the slave being treated by his 
master with great kindness and familiarity, or to infer that 
the negro woman and the negro man had concealed the fact 
from the plaintiff, as he was desirous for his master to pur- 
chase his wife. Whether the disclosure was made by them 
or not, was a mere matter for guessing, and the Court thought 
proper to charge the jury, that if the negro was unsound 
and the defendant knew it, the plaintiff was entitled to a ver- 
dict, as there was no evidence that the plaintiff knew of the 
unsoundness, or was put on his guard. 

A verdict being rendered for the plaintiff, a new trial was 
moved for, on the ground of the verdict being against evidence 
and for misdirection, which was refused. Judgment being there- 
upon rendered for the plaintiff, the defendant appealed to the 
Supreme Court. 


James T. Morehead & W. H. Haywood, jr. for plaintiff. 
Waddell § Iredell for defendant. 


Gaston, J. The case made for the consideration of this 
Court, sets forth the evidence given on the trial, and the 
Judge’s instructions to the jury, with respect to the applica- 
tion of that evidence to the decision of the issue, which they 
were impannelled to try. It doesnot state any specific instruc- 
tions prayed, or exceptions to those instructions taken, by 
either party, and we have therefore no other means of ascer- 
taining whether the law was correctly administered, than by 
a comparison of the evidence with the instructions. 

With the positions of law laid down by his Honor, as ab- 
stract positions, no fault can be found. ‘T'o enable the plain- 
tiff to recover, because of a deceit, it was necessary to estab- 
lish the existence of the alleged defect at the time of the sale, 
and a knowledge or belief of its existence on the part of the 
vend? and even if these facts were established, the plaintiff 
* could not recover, if he, at the time of his purchase, knew or 
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had reason to believe that the defect«xisted. If he knew of 
the defect, or was cautioned against it, he was not deceived 

And if the vendor knew it not, or suspected it not, he was not 
guilty of imposition. 

We hold too, that the judge was warranted in instructing 
the jury, that, if the defect in question existed at the time of 
the purchase, there was no evidence that the purchaser then 
knew or had been informed of this defect. It was indeed pos- 
sible, that he might have acquired such information in his 
private conference with the negro woman, or from communi- 
cations from her husband. But where the law does not pre- 
sume the existence ofa fact, there must be proof, direct or 
indirect, before the jury can rightfully find it; and althongh 
the boundary, between a defect of evidence and evidence con- 
fessedly slight, be not easily drawn in practice, yet it cannot 
be doubted that what raises but a possibility or conjecture of 
a fact, never can amount to legal evidence of it. Our diffi- 
culty, however, lies in ¢his, that while the jury were explicit- 
ly instructed, that upon the testimony given in, there was no 
evidence, upon which they could infer that the plaintiff was 
apprized of the defect at the time of his purchase, it was left to 
them, as a question depending upon the weight of evidence, 
whetherthedefendant had or hadnot knowledge thereof before 
he sold. We have carefully examined all the testimony stated, 
and we are unable to lay our hands upon any part of it, which 
can fairly warrant the inference of such knowledge, or fur- 
nishes more than the materials for a mere guess or conjec- 
ture thereon. It was indeed for the jury to determine, wheth- 
er to rely on the judgment of the medical gentleman, who was 
of opinion thatthe disease had been of many years duration, 
or on that of the other learned gentlemen, who pronounced 
that it could not have pre-existed the woman’s pregnancy.— 
On this point, there was evidence on both sides, and it 
was for the triers of the fact to compare and weigh this evi- 
dence. But admitting the existence of the disease previous- 
ly to the sale, what proof was there, direct or inferential, that 
the defendant knew of it or suspected it? Not one sympton 
of the disease is shewn to have occurred, while the woman * 
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was in his possession, which could have indicated its exis- June 1841 
tence, even to the members of the medical profession. “The ~ 4.) 


symptons were not distinguishable,” (such are the words of 


the doctor who attended the poor woman in herlast delivery) F°g2!man 


“from the symptons of ordinary pregnancy.” How, then, 
from any of these symptons could it be inferred, that any per - 
son, either the sufferer herself or her master, had discovered 
the latent disease? Even the materials for a guess or con- 
jecture were not furnished by the occasional attacks of faint- 
ness, which she had while in a state of pregnancy, and no 
other indications of a want of health at any other time than 
during pregnancy, are alleged to have existed. But she had 
borne two children since the one, then four years old, which 
was sold with her, and these had either been born dead or 
had died a short time after their birth, and the seller made no 
communication to the purchaser in relation to these occur- 
rences. Now, in the first place, it was left wholly uncertain 
by the testimony, how the fact was, whether these children 
were born dead, or had died soon after their birth. In the 
next place, there was no testimony, that however the fact 
might be, guacumque via data, it furnished a rational ground 
to suspect that the mother labored under this disease. And, 
lastly, the purchaser, when he bought the mother and her 
youngest child, then four years old, was necessarily apprized 
that either she had ceased to breed, or had been unfortunate 
with her subsequent children. What might be the cause of 
this interruption in the increase of issue, according to the or- 
dinary course of nature, was a fair subject of conjecture with 
both, and not more a matter of knowledge with one than the 
other. The remaining circumstance is, that the defendant 
sold the woman, though the only other female slave he own- 
ed was but 14 years ofage. Before any inference of an un- 
fair motive for making the sale could thence be deduced, 
there ought at least to have been some evidence of the situa- 
tion of the defendant or his family, or of the peculiar quali- 
ties of this negro woman, repelling or tending to repel the or- 
dinary presumption of fairness, which is always drawn by 
the law, until there be proof to the contrary. 
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We feel ourselves constrained to hold, that there was error 
in leaving it to thejury to infer fromthe testimony a fraudu- 
lent intent in the defendant, when no evidence had been giv- 
en from which such an intent could be inferred. 


Per Curiam, Judgment reversed, and new trial awarded. 





DAVID C. GUYTHER, Adm’r. of ROBERT GUYTHER vs: JU- 
LIAN PICOT. 


A petition was filed, an answer put in, and rep'ication taken. Some 
terms afterwards, the defendant, by leave of the Court, filed an amend- 
ed answer, stating an additional fact, upon which he relied. No new 
replication was entered to this, but the parties went on to take depo- 
sitions and make up an issue as to this fact. Held by the Court, that 
from the conduct of the parties, it must be inferred that the additional 
fact stated, was intended as an amendment to the original answer, 
nunc pro tunc, and covered by the replication to that answer. 


This was a petition originally filed in the County Court 
of Washington County, from which there was an appeal to 
the Superior Court of that County, and, an issue having been 
made up, the case was removed on affidavit, to the Superior 
Court of Chowan County. .It came on to be heard at the 
Spring Term, 1841, of this latter Court, before his Honor 
Judge Nasu, who ordered the petition to be dismissed. From 
this decree, the plaintiff appealed to the Supreme Court.— 
The facts and questions in the cause, are stated in the opin- 
ion of the Court. 
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- Kinney for the plaintiff. 
A. Moore & Iredell for the defendant. 


Dantet, J. The plaintiff filed this petition in the County 
Court, as the administrator of Robert Guyther, deceased, 
against the defendant, who had been the guardian of the 
said intestate, for an account of the estate. The petition 
states, that Robert Guyther had been a resident, and was at 
his death a resident, of the County of Washington ; and that 
the County Court of Washington had granted letters of ad- 
ministration to the plaintiff. ‘The defendant, at May Ses- 
sions, 1835, answered and stated, that one Peter O. Picot had 
been appointed, by the County Court of Martin, administra- 
tor with the will annexed on the estate of the said Robert 
Guyther, deceased, and that he had accounted with and paid 
over to the said Peter O. Picot, all the estate and effects which 
he had held as guardian of his ward. ‘To this answer the 
plaintiff put in a replication. There was an interlocutory 
decree that the defendant should account, from which he ap- 
pealed to the Superior Court. In the Superior Court, the de- 
fendant obtained leave to amend his answer, in which he 
averred that the usual place of residence of Robert Guyther, 
at the time of his death, and many years previous to that 
time, had been in the County of Martin. There was nonew 
replication put in. ‘The cause was several times continued, 
and at subsequent terms, orders were made in the cause for 
each party to take depositions. At September Term, 1837, 
an issue was directed to try the fact, whether Robert Guy- 
ther had been a resident, and domiciled in Martin or Wash- 
ington County. The cause was them removed to Chowan 
County for trial. And at Spring Term, 1841, the judge dis- 
missed the petition; being of theopinion thatthe pleadings did 
not warrant the introduction ot evidence to the jury to try 
the issue. From this decree, the plaintiff appealed. 

The defendant had not put in a supplemental answer, but 
had been permitted to adda single fact, by way of amend- 
ment, to his original answer. nd the parties to the suit, 
by their subsequent conduct, had treated the amendment as 
having been made nunc pro tunc, and as being incorporated 
in the original answer, and — completely covered by 
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June 1841 the original replication. Where was the necessity of the or- 


" ders in the cause subsequently made to take depositions, the 


order directing an issue, and the making of the issue by the 
parties, if it had not been understood that tke material fact 
disclosed in the amended answer had been covered by the 
original replication? We think that the single fact, added 
or inserted as an amendment, must be considered as incor- 
porated in the original answer, nunc pro tunc. “The judg- 
ment must be reversed, and the cause again tried. 


Per Curiam, Judgment reversed. 


ARCHIBALD G. CARTER es. THOMAS MeNEELEY. 


A party cannot recover cn an implied agreement for the price of goods 
sold and delivered, if he could have maintained an action on a special 
contract relating to that price. 

But where the special contraet is imperfect, as where the price was to 
be the market value on a certain day and at a certain place to be fixed 
by the seller, and he fails to select in proper time the day and place, 
he may yet maintain an action for the value of the goods delivered, 
and declare in tndebitatus assumpett, on a quantum valebat. 

But regard must be had to the special agreement so far, that the plaintiff 
cannot recover a higher price for his goods, than he could have done, 
if he had literally or duly observed the terms of the special contract. 


This was an action of assumpsit, tried at Spring Term, 
1841, before his Honor Judge Maniy. There having been 














































OF NORTH CAROLINA. 


a verdict and judgment for the plaintiff, under the charge of June 1811 
the Court, the defendant appealed “to the Supreme Court.""G. arte 


NeNeeley 


The facts are set forth in the opinion of the Court. 


D. F. Caldwell for the defendant insisted, that the plain- 
tiff should have been non-suited ; that he could not recover 
on an implied contract for goods sold and delivered, when 
they were delivered under a special contract ; that one party 
could not rescind the contract at his pleasure; and that the 
plaintiff, having been in default in not performing his part of 
the contract, forfeited all right of action. He cited the fol- 
lowing authorities. Jernigan v. Camp, 13 Johns. Rep. 94. 
2 Starkie Ev. 95,96. Wood v. Edwards, 19th Johns. 205. 
Robertson v. Lynch, 19 John. 460. Cutter v. Powell, 6 T. 
R. 320. Ellis v. Hamlin, 3 Taunton, 52. Young v. Jef- 


Sreys, 4 Dev. §& Bat. 216. Chitty on Cont. 275,276. 4 — 


East. 449. Powell on Cont. 416, 417. 

Boyden for the piaintiff contended, that wherever, from 
circumstances that had occurred, no remedy can be had on 
the special contract, and the defendant has received benefit, 
the plaintiff may declare on the common counts, as for goods 
sold and delivered, &c. He cited, Wilson v. Murphy, 3 
Dev. 352. Linnerdale v. Livingston, 10 Johns. 36. 7 Johns. 
132. Cook v. Mustoe, 1 Bos. § Pull. new reports. Payne 
v. Bacomb, Douglass, 651. Selwyn’s Nisi Prias. 57. 


Rourrin, C. J. This isan action of assumpsit, brought in 
December, 1837, to recover the price of a crop of cotton sold 
by the plaintiff to thedefendant. It arises out of the transac- 
tion stated in the casé reported, 1 Ired. 141, between the same 
parties reversed. The facts there stated, are agreed on in 
this case, with the addition of the following circumstances. 
The plaintiff delivered to the defendant, under the written 
contract, his crop in parcels, as follows : 


1837. Jan. 25th, lb. 6460 
Apl. 14th & 15th, 45044 
26th, 29224 


The declaration contained two counts: the one, on the 
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June 1841 special agreement and claiming the value at Camden, on 
~ Ger the 3ist of January, 1937, and the other, in indebitatus as- 
v. sumpsit, ona quantum valebat. 

McNeeley {pon the trial, the defendant offered to prove, that imme- 
diately after the execution of the agreement, it was said be- 
tween the parties, that, ifao time or place should be appoint- 
ed, the first of June should be the day. But the Court ex- 
cluded the evidence. In submitting the case to the jury, 
the judge instructed them that the plaintiff could not recover 
upon his first count, but that he was entitled, upon the second, 
to recover the value of the cotton, at the place and on the res- 
pective days of delivery, deducting the sum of one thousand 
dollars, paid at the drte of the contract. There was a ver- 
dict and judgment accordingly, and the defendant appealed. 

The correctness of the opinion on the point of evidence, is 
not questioned in the argument in this Ccurt. The difficul- 
tv on themerits of the case, arises from the want of an ex- 
press provision in the contract, as to the effect of a failure of 
Carter to name a day and place, by which the price of the 
cotton should be regulated; and the object of the evidence 
was, to supply that omission, and thus add to, and vary the 
written agreement. That could not be done; and, for that 
reason, the evidence was incompetent. Besides, if it had 
been received, it would not have supplied the defect; since 
it only went to designate a day, but not one of the places 
named as that at which the market price was to govern. It 
was therefore also irrelevant, and for that reason ought not 
to have been heard. 

In the state of this case, the instructions to the jury were, 
also, in our opinion, correct. The plaintiff certainly could 
not recover on the general count, if an action on the special 
agreement could be maintained ; for parties cannot resort to 
an implied agreement to pay the value, according to quanti- 
ty and quality of an article, bargained for at an agreed price, 
But here the contract fixes no price, but only designates a 
mode of doing so. That mode failed ; and consequently the 
plaintiff could not support any count on the special contract, 
that is to say, he could not recover the price, as determined 
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by the price at either Fayetteville, Cheraw or Camden, on June 1841 
any day between the 25th of January and Istof June. This” |. 
was the substance of the decision in the former case, on this v 

instrument. There being then no special agreement still MeNeeley " 
subsisting, and so in force between the parties, as to enable 
the seller to recover thereon any price for his property, which 
the defendant got, it follows in justice, and, as we think, in 
law, that there must be some other means, whereby the de— 
fendant may be compelled to pay a fair price for that proper- 
ty. Ifthe written agreement had stipulated, in case Carier 
should not select a place and name a day, that he thereby 
abandoned all further claim ; or if, in that event, it had pro- 
vided some other mode for fixing a price ; in those cases, the 
agreement being perfect in itself, would be conclusive on the 
rights of the parties. But, as has been already observed, 
this agreement is silent in those respects, and is, therefore, 
imperfect, in not providing for an event that must have been 
known as possible, or even probable, arid which has actually 
happened. Notwithstanding that omission, the defendant 
urges on usa construction, which makes it mean the same 
thing, as if it contained an express clause of forfeiture, upon 
an omission by Carter to designate a day and place. But it 
is impossible to believe the parties meant any such thing.— 
Suppose Carter had died the next day, before making his 
election, could it have been meant that McNeeley was to have 
his crop for nothing ? Certainly not. ‘The fair interpreta- 
tion of the agreement is, that it was a sale of cotton; of course 
for the value at the place and times of delivery ; with a pow 
er, however, to the seller, to vary that price, by taking that 
of another day and place, if designated by him within a cer- 
tain period. ‘This was the seller’s privilege, at least mainly 
so; and he may give that up, without subjecting himself to 
the penalty of losing the whole value of the article. It is 
true, the special agreement is so framed, as not to enable him 
to recover on it. But for that very reason, he must have re- 
dress in the other form ; since the defendant has voluntarily 
received the other’s goods, and derived a benefit therefrom, 
and ez equo and bono ought to pay for them. Bul. N. P. 
139. Payne v. Bacomb, Doug. 651. The only form in 
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June 1841 which he can recover is, the general count here adopted. In 
iS fine, the special agreement does not cover the case, which 
v _ has happened, and therefore, as a bar to the general count, 
MeNeeley is out of the case altogether, and the seller is entitled to the 
remedy upon the contract, implied from the benefit to the 
other party, accepted by him. 
It is not, however, to be understood, that even in such a 
case as this, no regard is to be paid to the special agreement. 
The principle on which we sustain this action, must be taken 
with this qualification ; that the plaintiff cannot, by the omis- 
sion to name a day or place, and by any other default on his 
part, deprive himself of a remedy on the special agreement, 
and resort to the implied contract, so as thereby to geta 
higher price than he would, had he literally or duly observ- 
ed the terms of the special contract. If therefore, the defend - 
ant had shewn that the value of cotton at his factory, was 
greater on the days of delivery, than it was at Fayetteville, 
Cheraw or Camden on any day the plaintiff could have 
named, within the period allowed for that purpose, then the 
special agreement could have been properly invoked, as con- 
taining a price, beyond which the seller could not go. But 
nothing of the kind appeared on the trial. The prices at 
those places may, onthe other hand, have been higher than 
at the factory; and, if so, although the plaintiff may not have 
entitled himself to the higher price, yet that furnishes no 
reason, why he should not be entitled to recover any price 
at all for the cotton received by the defendant. 


Per Curiam, Judgment affirmed. 
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BENJAMIN BURGIN, Sen’r. vx. JAMES BURGIN. 


The owner of property may maintain, against a Sheriff, any action for 
detaining or converting his property, taken under an execution against 
a third person, which he could have, if the taking was without process; 
because he is a stranger to the process. 

Where a creditor, knowing that another creditor has taken a deed of 
trast, but which is not registered, takes another deed of trast on the 
same property, to secure his own debt, and procures it to be first regis- 
tered, this is no fraad against any person, at least at law ; more espe- 
cially it is not a fraud against those who do not claim under the cred- 
itor secured by the first deed. 

It is no ground for the Court to pronounce a deed in trust fraudulent, 
per se, a8 against other creditors, that the property conveyed was to 
be sold at private sale; or that the surplus, after payment of the debts 
secured, wasto be returngd to the bargainor; or that the property 
conveyed is greater in value than the debts secured ; theseare cireum- 
stances to be submitted to a jury, to aid them in determining whether 
the intention of the parties was bona fide, or otherwise. 

Neither will a delay in selling under a deed of trust, bona fide at first, 
avoid it; unless the delay and the uses had of the property by the 
debtor were such as to give him a false credit, and hold him eut to the 
world as the owner of the property. 

The cases of Moore v. Collins, 3 Vev. 136, and Burgin v. Burgin, ante, 
160, cited and approved. 


This was an action of trover, tried at the Spring Term, 
1841, of Burke Superior Court of Law, before his Honor 
Judge Battie, where there was a verdict and judgment for 
the plaintiff, from which the defendant appealed. The facts 
and points raised, are stated in the opinion delivered by this 
Court. 


Caldwell for the defendant contended, that the evidence 
offered as to the prior deed, was improperly rejected ; that it 
was relevant to shew that the present deed was intended to 


June 1841 
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Juke 1841 defraud some creditors, and if to defeat any creditors, it was 


void; and cited, Twyne’s case, 3 Co.80. Cadogan v. Ken- 
net, Cowp. 432. 2d. That a deed good at first, may become 
fraudulent by matter ex post facto. Phipps v. Sands, 2 
John ©. R.48. Hungerfield v. Irwin, 2 Ven. 261. 34d. 
That this deed was fraudulent on its face. 1 Story’s Eq. 371, 
372. 2 Kent, 4th Edit. 534,535. Kissam v. Edmonson, 
1 Iredell, 180. Murray v. Riggs, 2 Johns. C. R.580.— 
Mackey v. Cairns, 1 Hopk.373. Grover v. Wickman, 11 
Wend. 187. 4 Page, 23. Leadman v. Harris,3 Dev. 
144. Gregory v. Perkins, 4 Dev. 50. 

Alexander for the plaintiff, argued against these positions, 
and cited Moore v. Collins, 3 Dev. 126. Wintringhamv. 
Le Foy, 7 Cowen. As to the action of trover being the pro- 
per action, he cited Cooper v. Chitty § al. 1 Bur. 20.— 
Tinkler v. Poole § al. 5 Bur. 2657. 


Rurrin, C. J. One Benjamin Burgin was indebted to the 
present plaintiff, in the sum of $3620 053, by bond, bearing 
date the 16th of August, 1837, and due one year thereafter, 
and in the further sum of $159, byebond, bearing date the 
2d of December, 1837, and due one year thereafter ; and, by 
way of securing the same, executed on the 4th day of De- 
cember, 1837 adeed of trust to the plaintiff, whereby he 
conveyed to him several slaves, and other real and personal 
property, including debts due by bond and account, toa 
considerable amount, at least nominally, and about one hun- 
dred bushels of corn, and also some articles of household 
furniture. The deed expresses the following conditions or 
trusts: That if Burgin, the debtor, should pay those debts 
as they fell due, the deed should be void; but if payment 
should not be so made, then that the plaintiff might enter 
and take possession of the property, and “ after advertising 
the same at five public places in the County of Burke, shall 
sell the same at private sale, to the highest bidder, on a credit 
of, &c., the purchasers giving bond and approved’ security ; 
and out of the proceeds of such sale, shall pay the said debts, 
and interest thereon, and all reasonable charges in executing 
the trusts ; and the overplus, if any, pay to the said Benja- 
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min Burgin, or to his order ; and it is covenanted and pro-June 1841 
vided, that until there isa breach of the foregoing Provisoes, “ya rein 
so as to entitle the bargainee and trustee to enter, the said vy. 


Benjamin is to remain in the quiet enjoyment of the premi- 
ses.” After the execution and registration of the deed, a fie- 
ri facias issued on a judgment rendered by a justice of the 
peace, against the said Benjamin Burgin, the debtor, for a 
third person, and was delivered to the defendant, a consta- 
ble, who proceeded under it to take from the plaintiff's pos- 
sion, and sell one of the slaves conveyed by the deed. There- 
upon, the plaintiff brought this action of trover, on the Ist 
day of May, 1838, and issue was joined on the plea of not 
guilty. On the trial, the defendant’s counsel contended, 
that an action of trover would not lie against a constable for 
seizing goods under due legal process; but the Court held 
otherwise in this case. 

It was then alleged on the part of the defendant, that the 
deed to the plaintiff was made to hinder and defraud other 
creditors of the debtor, Benjamin Burgin, and was therefore 
void. To establish the same, the defendant offered to prove, 
that before the execution of the deed to the plaintiff, the said 
Benjamin had, in South Carolina, executed a deed of trust for 
sundry articles of property, including the slave in dispute, 
in this action, to certain creditors of the said Benjamin, there 
resident, for the purpose of securing their debts; and that, 
with knowledge of that deed, but before the same was regis- 
tered, the plaintiff procured the deed to himself, to be execu- 
ted and registered, with intent to get the preference for him- 
self; but the Court refused to receive such proof. 

Evidence was then given, that B. Burgin, the debtor, was 
much involved in debt, and indeed, insolvent at the time of 
executing the deed to the plaintiff; and that the property 
conveyed in that deed was much more than sufficient to sat- 
isfy the plaintiff’s debts, though from a considerable part of 
it, and particularly from the debts assigned, but a small sum 
was realized. It wasalso proved, that Benjamin Burgin, 
the debtor, continued in possession of the estates conveyed, 
after the execution of the deed, and that he consumed the 
eorn, and still retained the household furniture ; and that the 
il 


Burgin. 

















































456 


June 1841 


_—_—_— 


Bargin 


v. 
Burgin. 





IN THE SUPREME COURT 


plaintiff did not make any sale upon the failure to pay the 
debt, which fell due in August, 1838. But it further ap- 
peared, that the plaintiff proceeded to sell as soon after the 
debt fell due in December, 1838, as he could, and did not 
raise money enough therefrom to satisfy his debts, and that 
he demanded from Benjamin Burgin the corn and furniture, 
and that, upon the refusal of Benjamin to deliver them, the 
plaintiff brought an action against him therefor. 

Upon this case, the counsel for the defendant moved the 
Court to instruct the jury, that the deed to the plaintiff was 
void, because it provided that the plaintiff might make a pri- 
vate sale ; and because of the provision that any surplus, 
after satisfying the debts to the plaintiff, should be paid by 
him to Benjamin Burgin; and because a larger amount of 
property was conveyed by the deed than was sufficient to pay 
the debts to the present plaintiff, which, therefore, the parties 
intended to cover and protect from the other creditors of the 
debtor, for the benefit of himself and his family. 

And on the part of the defendant, the Court was also mov- 
ed to instruct the jury, that if the deed were bona fide, and 
valid at its execution, yet it became fraudulent and void by 
the conduct of the plaintiff, in afterwards permitting the 
debtor to consume the corn and retain the furniture, and in 
not seljing the effects as soon as the first debt became due. 

The Court held, that none of the circumstances relied on 
by the defendant, amounted to fraud, per se, so as to enable 
the Court to pronounce the deed fraudulent and void, for 
any matter apparent thereon. And the Court instructed the 
jury, that if the deed was executed bona fide, to secure hon- 
est debts to the plaintiff, the subsequent conduct of the parties, 
as stated in the evidence, would not avoid the deed of itself; 
but that such conduct was evidence, from which the jury 
might infer a fraudulent design, originally, in the execution 
of the deed. And the Court further instructed the jury, that 
if the deed were executed for the sole purpose of securing 
the debts to the plaintiff, and without any intention of hin- 
dering or defrauding other creditors of the maker of the deed, 
then it was good, notwithstanding more property was con- 
veyed than was necessary to satisfy those debts ; but if the 
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paities had an intent to cover any of the property of the June 1841 


debtor, for the benefit of the debtor or his family, then that 
intent was fraudulent, and made the deed void ; and, to as- 
certain whether such an intent existed or not, the jury might 
take into consideration the value of the property conveyed, 
and the amount of the debts to the plaintiff, and that the ev- 
idence would be stronger or weaker, according to the amount 
and nature of the property, and the greater or less probability 
of its being made available to the satisfaction of the debts. 

The jury found a verdict for the plaintiff, and from the 
judgment thereon, the defendant appealed. 

We are unable to see any ground for disturbing the judg- 
ment of the Superior Court. It is possible the jury may 
have erred in the conclusions drawn by them, though noth- 
ing appears to satisfy us that even that is so. But certainly 
the Court did not, in our opinion, err, to the prejudice of the 
defendant, in the propositions stated to the jury as the law of 
the case. In the first place, we will observe, that all the evi- 
dence respecting a prior deed of trust, was irrelevant and pro- 
perly excluded. The defendant did not connect himself 
with the persons intended to be secured thereby, and could 
not complain that they had been defeated. The defendant 
represents a general creditor of the insolvent, and he must 
shew something in the deed to the plaintiff, which the law 
deems fraudulent against such a creditor. But the imputed 
fraud, which he offered to prove, was not a fraud against per- 
sons standing in the relation of general creditors, but in that of 
creditors claiming underthesecurity of aprior imperfect deed; 
with which the defendant and the creditor, for whom he act- 
ed, had nothing todo. An answer equally decisive is, that 
even the creditors mentioned in that deed could not impeach 
the deed to the plaintiffon that ground. The statutes ex- 
pressly declare, that a mortgage or deed of trust shall be 
void, as against a purchaser or creditor of the person making 
the deed, unless it be registered within the time prescribed ; 
and moreover, that it shall have no operation until it be reg- 
istered. At all events, then, the plaintiff cannot be regarded 
as guilty of a fraud on the persons claiming under the prior 
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June 1841 deed, at least in a Court of law ; since, under that deed; no 
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Burgin. 


rights legally arose. 

There is no doubt that the owner of property may main- 
tain, against a sheriff, any action fordetaining or converting 
his property, taken under an execution against a third per- 
son, which he could have, if the taking was without process. 
Being a stranger to the process, it has no operation against 
the plaintiff. In another case arising on this very deed, the 
Court held that the action of trover would lie against the 
constable and the plaintiff in the execution, under which 
another negro was seized and temporarily kept. Burgin v. 
Burgin, 1 Iredell, 160. 

We will now advert to the other grounds for imputing 
fraud to the plaintiff. One is, that the deed authorises a pri- 
vate sule. But, at most, that would be only evidence of fraud, 
to be left to the jury, and not fraud per se, as here contended. 
A higher price may sometimes be got by private contract, 
than by auction ; and there is no allegation that there was 
here any design to sacrifice the property, or that it was not 
in fact fairly sold for proper prices. But other provisions of 
the instrument plainly shew, that the word “private” was 
inserted by the misprision of the writer, for the sale is direct - 
ed to be after public notice, and to the highest bidder. It is 
obvious, therefore, tLat a public sale was intended. If so, 
the deed could not be deemed fraudulent, without giving 
that character to a mere mistake. 

The other directions of his Honor, in reference to the res- 
ervation of the surplus to Burgin, the debtor, after payment 
of the plaintiff's debts, and to the supposed disparity between 
those debts and the value of the property and debts assigned, 
we deem unexceptionable. They have the direct sanction 
of this Court, in Moore v. Collins, when first here, 3 Dev. 
126 ; and as far as these questions were involved, the opin- 
ion of the Court was unanimous. The express provision, 
that such part of the estates conveyed, or their proceeds, as 
may not be necessary to discharge the debts,should result to 
the maker of the deed, or be paid to him, can do no harm; 
for it is merely a work of supererogation to insert it, and the 
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deed means the same thing, whether it have or have not June 1841 
that clause. So, with respect to the amount of property, it * 
must be remembered, that, as it cannot be ascertained what = y 
accidents may occur to diminish the perishable part of it, or Burgin. 
lessen its value, or how old accounts will turn out upon col- 
lection, it is usual to convey more in mortgage or trust, by 
way of security, than it may be supposed will precisely meet 
the demand. It is, indeed, fair, that the creditor should have 
ample security, and, therefore, it furnishes no conclusive ar- 
gument ofa dishonest purpose, if the deed conveys property 
of value fully to cover the debts, under any and all contin- 
gences that may be expected, or reasonably apprehended.— 
But it is equally true, that, underpretence of securing a debt, 
the debtor may convey much more than necessary for that 
purpose, and really, for the purpose of securing the use to 
himself, and baffling his other creditors. Hence, the ques- 
tion is one of intention ; and, as such, it was in this case 
properly left to the jury, with the requisite explanations of 
the grounds of presumption in support of, and against the 
deed. ‘The jury found that there was no intention to cover 
the property from-the debtor’s other creditors, but that the 
sole intention was to secure the debts to the plaintiff. How 
they could have found otherwise, we should be at a loss to 
say ; since the case states, that however much the property 
was at first supposed to exceed the debts, it has turned out in 
fact that, either from seizures by other creditors, or the insol- 
vency of the debtors, the plaintiff has been unable as yet to 
get his debts. 

With respect to the delay in making the sale, and the cir- 
cumstances, that the plaintiff has not yet sold the furniture, 
and cannot sell the corn, which has been consumed, it is 
to be remarked, that the present defendant sets up those ob- 
jections with a bad grace, since he took the slave in the 
Spring of 1838, and this action was brought on the first of 
May, of that year, being four or five months before the plain- 
tiffcould have sold. But, clearly, the delay to sell, and the 
other circumstances subsequently occurring, cannot destroy 
the deed, if bona fide at first, unless the delay and the uses 
had of the property by the debtor, were such as to give him 
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a false credit, and hold him out to the world as the owner of 


June 1841 the property ; nothing like which is pretended. 


Upon the whole, the case was fairly submitted to the jury 
upon every point, on which it was material that bedy should 
pronounce on the intention of the parties ; and we think the 
judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


JOHN COLE & WIFE, & OTHERS ws. PETER H. COLE. 


Where a testator bequeaths a negre woman and Aer increase, and there 
are no other words in the will to explain his meaning, only the increase 
born after the death of the testator, will pass. 

Where the jury find for the defendant upon the general issue, this Court 
will not enquire into the correctness of the judge’s charge, as to the 
other plea of the statute of limitations. 

The cases of Morrisey v. Bunting, 1 Dev. 3, and Bullock v. Bullock, 3 
Dev. 260, cited and approved. 


This was an action on the case tried atSpring Term, 1841, 
before his honor Judge Dicx, when there was a verdict ren- 
dered for the defendant, and a judgment pursuant thereto, 
from which the plaintiff appealed to the Supreme Court.— 
The plaintiff declared in two counts: First, for the trover 
and conversion of certain slaves; Secondly, for a tortious 
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act done by the dafendant, to the injury of the plaintiffs, du- June 1841 


ring the continuance of a life estate in the said slaves, the 
plaintiffs being entitled in remainder, after the death of the 
tenant for life. The plaintiffs,on the trial, abandoned the 
count for trover. The pleas were, the general issue and statute 
of limitations. 

The facts of the case are sufficiently stated in the opinion 
of the Court. 


No Counsel for plaintiff. 
Strange for defendant. 


Dantet, J. This was an action on the case. Pleas, 
general issue and statute of limitations. Thomas Foxhall, 
in the month of July, in the year 1791, made his will, and 
bequeathed a slave by the name of Fan, and her increase, to 
his daughter, Joanna Sergener, for life, remainder to her 
children. 'The will was proved at August Court, 1792. The 
plaintiffs are all the remaindermen but one; and the action 
is against the defendant, (who had purchased the life estate 
of Joanna Sergener, and also the interest of one of tke chil- 
dren in remainder), for selling the slaves, and sending them 
beyond the limits of the State. The slaves in controversy, 
are the issue of Diana, who isthe daughter of Fan. The 
defendant contended, Ist. that the slave Fan had been given 
to Joanra Sergener, by her father in his life time, and there- 
fore did not pass by his will; 2dly, that Diana had been born 
of Fan before the dea th of the testator, and, therefore, did not 
pass by the will to Mrs. Sergener and her children; and 3dly, 
that as he was a tenant in common, in remainder with the 
plaintiffs, this action could not be maintained against him. 
The judge left the two first points to the jury upon the evi- 
dence, with instructions to find for the defendant, if either of 
them were true in fact. Butthat if the jury should find a- 
gainst the defendant upon both of these points, then on the 
third point he charged them, that a sale of the slaves by the 
defendant, to be carried out of the State, was eqivalent to a 
destruction, and the action was maintainable. Upon the sta- 
tute of limitations, the judge instructed the jury, that it be- 
gan to run from the time the tortious act or acts (the sales of 
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June 1841 the slaves,) were done by the defendant, ,and not from the 
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Cole. 


death of Joanna Sergener, the tenant for life. The jury re- 
turned a verdict upon both issues in favor of the defendant, 
There was a judgment for the defendant, and the plaintiff ap- 
pealed. 

The charge of the judge upon the general issue, was as fa- 
vorable to the plaintiffs, as they could reasonably have de- 
sired. He said, that ifthe slave Fan was the testator’s pro- 
perty at the time of his death, and Diana was born of Fan 
subsequent to that time, then the plaintiffs were entitled to 
maintain their action against the defendant, for selling the 
slaves out of the State; although at that time he was a ten- 
antin common with them; that if Diana was born after the 
date of the will, but before the death of the testator, she did 
not pass to Mrs. Sergener and her children, under the 
words, “Fan and her increase.” The will speaks at the 
death of the testator. There are no words in it, that we can 
discover, to denote an intention of the testator, that the in- 
crease of Fan, born before the testator’s death, should go to 
Mrs. Sergener and her children. And without some other 
words in the will denotirg a different intention, the word in- 
crease, per se, is to be considered as referring only to such 
children of the slave Fan, as should be born after the lega- 
tees becameentitled toher. We discover no error in the 
charge of the judge upon the general issue, of which the 
plaintiff can complain, and it is unnecessary to enquire, 
whether the defendant has cause to except to it. And as the 
jury have found for the defendant upon that issue, it becomes 
immaterial to enquire, and this Court will rot examine, 
whether the charge was right or wrong upon the other issue, 
the statute of limitations. Morrisey v. Bunting, | Dev. 3. 
Bullock v. Bullock, 3 Dev. 260. The judgment must be 


affirmed, ’ 


Per Curiam, Judgment affirmed. 
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DAVID MONTGOMERY vs. NEAL McALPIN, 


A sheriff on a writ of capias ad respondendum returned “Executed; the 
defendant is confined inthe jail of my county on a ca. ea. issued by 
a justice of the peace in favor of A. B., consequently he cannot at 'pres- 
ent be carried to the court.” The plaintiff obtained jadgment in his 
suit and issued a ca. sa. tothe same sheriff, who returned on it ‘“‘not 
to be found.” Held that the sheriff was not answerable as bail, 

The return of the sheriff in such a case that the body of the defendant is 
in the prison of his county under other process, is a return that he keeps 
the body of such prisoner there under the process so returned, and is 
tantamouut to a commitment under this process. After this the Sheriff 
cannot take bail, but if he releases the prisoner or permits him to de- - 
part frcm prison, without a rule or order of court, he is guilty of an 
escape. 

After such a commitment the prisoner can only be admitted to bail 
in court. 


This was an appeal from the judgment of the Superior 
Court of Law of Caswell County at the Spring Term, 1841, 
his Honor Judge Pearson presiding, on a scire facias charg- 
ing the defendant as bail. The court having decided in fa- 
vor of the defendant, the plaintiff appealed. The facts of the 
case are stated in the opinion delivered by the court. 


J. T. Morehead for the plaintiff. 
W. A. Graham for the defendant. 


Gaston J. A writ was issued from the Superior Court 
of Law for the County of Caswell, directed to the defendant, 
Sheriff of the County of Robeson, commanding him to take 
the body of Robert W. Mason and him safely keep so as to 
have him before the said court, at the next term thereof, to 
answer to the plaintiffof a plea of debt, which writ came to 
the hands of the defendant and was returned “Executed; the 
defendant is confined in the jail of my County on a capias 
ad satisfaciendum issued by a justice of the peace in favour 
of Richard C. Bunting, consequently he cannot at present be 
carried to Caswell.” Upon this return the Plaintiff took a 
judgment by default against — and had a Writ of En- 











464 





IN THE SUPREME COURT 


June 1841 quiry of Damages. This writ was afterwards executed, and 


_ 


Montgom- 





the plaintiff had a final judgment for debt and damages, and 
sued out a ca. sa. directed tothe defendant, which was by 
him returned “not to be found.” Thereupon the plaintiff 
sued out a scire facias against the defendant as the special 
bail of Mason, and it was submitted to the court as a question 
of law upon these facts, whether the defendant had thereby 
become the special bail of Mason. The court was of opinion 
that he had not. 

We concur in this opinion. The act of 1777, ch. 115 (Re- 
vised Stat. Chap. 10, Sect. 1) directs that when a writ shal\ 
jssue to a sheriff, commanding him to take the body of any . 
person, to answer to any action, he shall‘take bond with suf- 


. ficient sureties in double the sum, for which such person 


shall be held in arrest, and shall return such bond with the 
writ; and in case he shall fail or neglect to take such bail, or 
the bail be held insufficient, on exception taken and entered, 
the same term to which such process shall be returnable, the 
sheriff having due notice thereof, shall be deemed and stand 
as special bai!. It is further provided by the same act (Rev. 
St. Ch. 31, Sect. 54,) that when a sheriff sliall return that he 
hath taken the body of the defendant & hath committed himto 
the prison of his County, which is declared to be the proper 
place for such commitment, the plaintiff may enter the de- 
fendant’s appearance, and he shall be at liberty to plead, as 
if such appearance had been entered by himself, and the 
plaintiff may proceed as in other cases; nevertheless the de- 
fendant shall not be discharged out of custody, but by put- 
ting in bail or by rule of court. 


Were these the only legislative enactments bearing upon 
this case, there could be no plausible ground for charging the 
defendant as bail. A return by the sheriff that he has execu- 
ted the writ and that the body of the defendant is in the pris- 
on of his County under other process, is a return that he 
keeps the body of such prisoner there under the process so re- 
turned and is tantamount to a commitment of the body of 
such defendant to the prison of his county under this process. 
After such a return all power of the sheriff to take bail is 
gone. He must keep the prisoner in such prison, until the 
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prisoner is discharged by “puttingin bail,” or by rule of court, June 1841 


The phrase “putting in bail,” is one of well ascertained mean- 
ing; and is applicable to the entering of bail to the action, 
which is done in court after the appearance of defendant in 
discharge of bail given to the sheriff upon the execution of 
the writ. If the sheriff release the prisoner or permit him to 
depart from prison, before such bail is put in as above, or there 
is a rule of court to discharge him, the sheriff is guilty of an 
escape. 

By the same act a provision is made in favour of bail (See 
Rev. St. Ch. 10, Sect. 4,) that they may, at any time before 
final judgment against their principal, surrender him to the 
court or to the sheriffin the recess of the court, and it is made 
the duty of the sheriff, when such surrender is made to him, 
to hold the body of the person so surrendered in custody. 
Under this act the sheriff could not admit him to bail. 

But by the act if 1827, ch. 40, (Rev. St. Ch. 10, Sect. 5,) 
it is enacted that a person surrendered to the sheriff, after the 
return court, shall have liberty to give other bail, and it is 
thereby made the duty of the sheriff to take the same and re- 
turn the bail bond to the succeeding court; and in case the 
sheriff shall release such person without bail, or the bail re- 
turned be held insufficient on exceptions taken and allowed, 
the same term to which such bail bond shall be returnable, the 
sheriff, having due notice thereof, shall be deemed and stand 
as special bail. 

Upon this act a question arises, whether it repeals or 
changes the enactment in the act of 1777, which makes it im- 
perative on a sheriff, who has executed a writ by committing 
the person arrested to prison, and has so returned upon the 
writ, to keep such person in custody, until bail be put in, or 
he be discharged by rule of court. Is he by this act re- 
quired or authorised to take bail from a person so com- 
mitted? 

We do not feel ourselves authorised so to hold. The Leg- 
islature has in terms confined the operation of this act to the 
case of one, who has been heretofore on bail, and is by such 
bail surrendered. ‘To this surrender they have chosen to 
communicate the qualities and properties of an original arrest. 





Montgom- 


ery 


v. 
McAlpin. 
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June 1841 For one thus surrendered the sheriff is required and authori- 
M sed to take bail. But they have given him no new authori- 
ontgom- fo : A 

ery ty and imposed upon him no new duty, with respect to one, 

Me Ah . who has never been out on bail, but was imprisoned on the 
~~". : . 

original arrest. His case is left—and we must suppose 
purposely left—under the law theretofore established. He is 
to obtain his discharge only “by putting in bail, or by rule of 
court.” If he be permitted to go at large before obtaining 
such discharge, the sheriff is liable for the escape, but is not 
responsible as bail. 





Per Curiam, Judgment affirmed. 


DEN EX DEM. MARY DUNCAN we. ROLAND DUNCAN. 


Where an action of Ejectment was referred, by role of Court, to arbitra- 
tors, and they awarded as follows: ‘* We find the plaintiff in the case, 
Mary Duncan, has at various times paid to Roland Duncan, in cash, 
notes and property valued $1544: we therefore award to her 3 the whole 
amount of land purchased of the executors of Charles Finley, dec’d, 
to be taken off of the upper part of said land.” Held that this award 
was not only uncertain, but that it went beyond the rule of reference, 
aud therefore the Court will not enter jadgment on it. 


This was an appeal from the judgment of the Superior 
Court of Law of Burke county, at Spring Term, 1841, his 
Honor Judge Batt e presiding, ordering an award which 
had been made in the case to be set aside. , Three several 
suits were pending between these parties, of which one was 
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an action of Trespass guare clausum fregit, another an ac- Jane 1941 
tion of trespass on the case in assumpsit, and the present ac- D 
: ° ~ oe uncan 
tion of ejectment. They were, by separate and distinctrules = y 
of court, referred to the same persons as arbitrators, who re- Duncan. 
turned, so far as regards this case, the following award: “In 
the case of ejectment, we find the plaintiff in the case, Mary 
Duncan, has at various times paid to Roland Duncan in 

cash, notes and property valued fifteen hundred and forty 

four dollars. We therefore award to her three-fourths of the 

whole amount of land purchased of the executors of Chas. 
Finlay, dec’d, to be taken off of the upper part of said land.” 

To this award the defendant filed the following exceptions: 

“ The defendant excepts to the award made in the several 

cases named in the said award, Ist, because the referees have 
embraced in their award questions not submitted to them; 

2d, because the award is vague and uncertain; 3d, because 

they have not awarded on all the matters submitted to them.” 

The exceptions, so far as they relate to the present case, were 
sustained by the court upon the ground that the arbitrators 

had exceeded their authority in assuming to decide upon 

what partofthe land in controversy the plaintift’s lessor 
. should take the share, to which they found she was entitled. 

the award was accordingly ordered to be set aside and the 

lessor of the plaintiff, by permission of the court, appealed 

from this order. 








D. F. Caldwell for the plaintiff, contended that arbitra- 
tors had more power than courts, and that an award could 
only be set aside at law for error apparent on the face of it 
or for corruption in the arbitrators. Caldwell on awards 52, 
53. Fontaine vs. Carson, 7 Cranch 596. Waugh vs. 
Mitchell, 1 Dev. & Bat. Eq. 510. Pierce vs. Perkins, 2 Dev. 
Eq. 250. 

Alexander for the defendant. Arbitrators can only decide 
what is submitted to them, -and, in this case, that which 
was submitted to them was only what would have 
been submitted to a jury, if the case had been tried in court. 
Harding vs. Beattie, 4 Dev. & Bat. 381. 2 Chitt. Genl. 
Practice 106. They have gone beyond this submission, and 
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June 1841 besides, their award is so vague and uncertain that the court 


Duncan 
v 
Dancan. 


~ cannot pronounce judgment on it. 


Gaston, J. In the case made for the consideration of this 
court, it is stated that the exceptions taken by the defendant 
to the award, returned by the referees, were sustained by the 
court and the award set aside. If we are to understand by 
this, that the court decreed that the plaintiff should not be 
permitted to avail herself of that award in any way, either by 
action or by a bill in equity, we should hold such decree 
erroneous; first, for that it transcended the jurisdiction of the 
court, and secondly, because, though the award might not be 
warranted by the rule ot reference, non constat but that there 
was a more extensive submission, that might render it avail- 
able between the parties. But we do not so understand the 
act ofthe court. By a rule of court in this cause the matter 
therein depending was referred, and the award, if sanctioned 
by the court, was according to our practice to become a judg 
ment. Exceptions were made to it, as an award under that 
rule, and the court sustained these exceptions, and set it a- 
side so far as to refuse to render a judgment thereon. In do- 
ing this we are of opinion there was no error. 

There are objections to the award, which we think insupe- 
rable. The submission can be understood as extending no 
further than to the matter disputed in the suit—the right of 
the plaintiff to the possession of the premises described in 
thedeclaration. Under this submission, the referees “ find 
that the plaintiff Marvy Duncan has paid the defendant 
Roland Duncan $1544, and therefore award to her three 
fourths of the whole amount of land purchased of the execu- 
tors of Charies Finlay deceased, to be taken off of the upper 
part of said land.” What is the land purchased from the ex- 
ecutors of Finlay? There are eight distinct tracts set forth in 
the declaration. Are all these embraced within this descrip- 
tion? If not all, which of them are comprehended therein? 
The award is wholly uncertain in this respect—and nothing 
appears whereby that uncertainty can be removed. 

But they award to Mary Duncan three-fourths of this 
land, “ to be taken off of the upper part.” From the strong 
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disposition which Courts feel to support awards, and the con- June 1841 


sequent liberality in expounding them, an award to Mary 
Duncan of the land described in the declaration, or any de- 


fined part thereof in severalty, or of any undivided share Duncan. 


thereof, migkt be understood, by reference to the action, as 
a finding that judgment be rendered for the whole, or such 
part, or such undivided share. But they award three-fourths, 
to be taken off of the upper part. This cannot be done by 
a judgment in ejectment. How is it to be done? It must 
be by some future action ot the parties. And when we con- 
nect this future action with the introductory part of the a- 
ward, setting forth that Mary Duncan has paid so much on 
account of the land, we are obliged to understand that the 
referees intended to decree that the defendant should convey 
such an interest. So understood, the award goes beyond the 
rule of reference. 

It has been argued that judgment may be entered for the 
three undivided fourth parts, disregarding the direction that 
they be taken off of the upper part ot the land. But this 
we cannot do, for it would be to alter the award. It does 
not consist of two distinct matters—the one within, the oth- 
er without the submission—but it is one indivisible award, 
and judgment must be rendered in pursuance thereto or not 
at all. 


Per Curram, Ordered that this opinion be certified to 
Court below. . 
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NATHAN STEWART vs. DANIEL GARLAND. 


June 1841 When an appeal is brought up to this Court, it is the daty of the appel- 





lant to have the transcript of the record so perfected that this Court 
may be enabled to discover the error in the judgment of the Superior 
Court, if there be any; and, on his failure to do so, after a reasonable 
opportunity has been afforded, the judgment will be affirmed. 

Where the judgment below was of non-suit, and no declaration was fil- 
ed, and the plaintiff, after reasonable time allowed, failed to supply 
that defect, that also is a ground for affirming the jucgment. 


The cases of Brooks vs Ross, 2 Dev. & Bat. 484; Wall vs Hinson, 1 Ire- 
dell 276; Williamson vs Rainey, 3 Hawks 9; and State vs Reed, 1 Dev 
& Bat. 377, cited and approved. 


This was an action for malicious prosecution, in which, 
at Fall Term, 1839, of Macon Superior Court of Law, his 
honor Judge Pearson presiding, the plaintiff was non-suit- 
ed. From this judgment the plaintiff appealed to the Su- 
preme Court. The facts of the case, so far as necessary, are 
stated in the opinion of the Court. 


No Counsel for the plaintiff. 
Francis for the defendant. 


Rurrin, C. J. The record contains a statement of the 
proceedings which took place at the trial; which is, in sub- 
stance, that the action was for a malicious prosecution, which 
the present defendant hid formerly instituted against the 
plaintiff by suing out against him a peace warrant, on which 
he was arrested and imprisoned by order of a justice of the 
peace, for the want of sureties; and from which, as the plain- 
tiff insisted, he had been finally discharged by the County 
Court to which the warrant and proceedings thereon were re- 
turned by the magistrate. The case then states that the or- 
der of the County Court was read in evidence, and that a 
copy thereof is annexed to the exception or case, as a part 




















OF NORTH CAROLINA. 





thereof; and that the defendant insisted that, according to the June 1841 
terms and meaning of that order, the County Court did not_ 
decide that there was not probable cause for arresting thes y. 
plaintiff and requiring sureties for the peace, but only that Garland. 


it was not proper and necessary to keep him longer under ar- 
rest and further to require sureties; and that the defendant 
further insisted that no action for malicious prosecution 
would lie in such a case, and especially after the examining 
magistrate had adjudged that the plaintiff should give sure- 
ties on the warrant. Those questions were, by consent, re- 
served by the Court, with liberty to the defendant to move 
to set the verdict aside, if one shonld be found for the plain- 
tiff, and to enter a non-suit. The jury found for the plain- 
tiff, and on the points reserved the Court ordered a non-suit, 
and the plaintiff appealed. 

Upon opening therecord in this Court, at December Term, 
1839, it was discovered that the warrant and the proceedings 
thereon, and judgment of the County Court were not an- 
nexed to, or inserted in, the record; and also that the trans- 
cript was defective in not containing the declaration; and an 
order was made, giving the appellant time until the next 
Term to complete the record. Subsequently a certiorari 
was issued for a more perfect transcript; and upon it, at the 
last Term, December, 1840, the clerk returned a transcript 
of the same tenor with that before filed; and now, at this 
Term, counsel has moved, on behalf of the defendant, that 
the Court shall pronounce judgment on the transcript as 
it is. 

Having granted indulgence to the plaintiff, in great lati- 
tude, to enable him to put the record into a state upon 
which the questions made on the trial could be decided on 
their merits, and he having failed to avail himself of that in- 
dulgence, the court is obliged to affirm the judgment, upon 
the ground, that the appellant hath not put his case intosuch 
a form as to enable this court, if there was an error commit- 
ted by the Superior Court, to see it. It has been repeatedly 
declared by us thata judgment can only be reversed.for er- 
ror, against the appellant, apparent on the record; and, there- 
fore, the appellant must see that every thing is stated in his 
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June 1841 exception, which is requisite to the determination of the ques- 





Stewart 


Vv 
Garland. 


tion, whether the Superior Court decided right or wrong: 
the former being presumed, unless the latter can be seen. 
Here, the controversy turned on the effect of the judgment 
of the County Court, and his Honor put his construction 
thereon. Whether our opinion would concur with his, it is 
impossible to say, without our seeing that judgment, as he 
did; and the appellant has not supplied it tous. Therefore, 
supposing this action would lie in any case—a point on which 
we do not think proper to express an opinion at present— 
yet the judgment ofnon-suit, in this case, cannot be reversed 
by this court, inasmuch as the appellant has not supplied 
the means of detecting the error of which he complains.— 
Brooks v. Ross, 2 Dev. & Bat. 484. Wall v. Hinson, 1 
Iredell 276. 

Besides that, the want of a declaration is fatal to the ap- 
pellant’s case. It was, doubtless, waived in the Superior 
Court, according to our Joose practice; and for that reason, 
the court has staid proceedings here and granted a certiora- 
ri, in order that the record might be perfected in the Supe- 
rior Court, by leave of that court, and a transcript of it, in 
its perfect state, brought up to us. State v. Reed, 1 Dev. & 
Bat. 377. But we do not feel at liberty longer to stay the 
action of the law, and, of course, must decide that the want 
of a declaration prevents the non-suit being set aside. Wil- 
liamson v. Rainey, 3 Hawks 9. 


Per Curiam, Judgment affirmed. 
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ARNOLD WHITFIELD vs ROBERT JOHNSTON. 





When the proceedings before a magistrate, upon which he issues an exe- Jane 1841 


cution, are annexed to the execution, and it is apparent from them that 
there is no judgment authorising an execution, the constable who has 
the execution, must take notice of that fact, and will be guilty of a 
trespass, if he proceeds to make a levy under the process. 


This was on action of trespass vi e¢ armis, tried at Spring 
Term, 1841, of Martin Superior Court of Law, before his 
honor Judge Serrie. The action was brought to recover 
damages for seizing and selling the plaintiff’s horse. It was 
admitted by the defendant that he did seize and sell the 
horse, but he insisted that he was justified in so doing by 
process, a copy of which is inserted below; and, by consent 
of the parties, the jury found all the issues in favor of the 
plaintiff, and assessed his damages to $100, subject to the o- 
pinion of the court as to the defendant's liability. His Hon- 
or being of opinion that the defendant was justified under 
the process, set aside the verdict, and the plaintiff, in sub- 
mission to the opinion of the court, suffered judgment of 
non-suit to be entered against him, and appealed to the Su- 
preme Court. 

Copy of the proceedings and process under which the de- 
Sendant insisted he was justified. 
Strats or Norra Caro.iina, 
Martin County. 


To any lawful Officer to execute: 

You are hereby commanded to arrest the body of Arnold 
Whitfield, (if to be tound in your county,) so that you have 
him before some justice for said county, at Hamilton on the 
4th day of May, 1839, then and there to answer John J. 
Lancaster, in an action of debt due by account to the amount 
of sixty dollars. 
an under my hand and seal, this 15th day of April, 


JOHN LONG, ‘J.P. 
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On the back of this warrant were the following endorse- 


Whitfiela MCRts: 


v 


Johnston. 


Executed by 
ROBERT JOHNSTON. 

Judgment against the defendant for ten dollars and costs. 
May 4th, 1839. L. JOHNSTON. 

An appeal craved and granted to the County Court next, 
by giving for security ASA. PRICE. 

Atttest, L. JOHNSON, J. P. 

Whereas an appeal has been prayed and granted, and a 
failure on the part of the justice of the peace, I therefore 
grant an execution and require that you execute and sell as 
the law directs of the goods and chattels of the deft. for the 
amount of the within principal and costs. 


THOMAS JONES, §J. Ps 
This the 28th day of October, 1839. 


B. F. Moore for the plaintiff. 
J. H. Bryan for the defendant. 


Danret, J. It is true that a constable is justified by an 
execution, issued by a competent tribunal, in doing all acts 
commanded by the execution, Butin this casethe execu- 
tion was not only attached to the proceedings, which shewed 
the defendant that there was no judgment to authorise the 
justice to issue the execution, but actually recited that the 
judgment had been vacated by appeal. He saw, then, that 
the execution was an act done, which was beyond the power 
of the justice, and that it was void. ‘The defendant was a- 

ware that the justice had no authority to issue this execution, 
and being thus apprised that it was void, we think that he 
is not justified under it. The judgment of non-suit must 
therefore be set aside, and judgment must be rendered for 
the plaintiff pursuant to the verdict. 


Per Curia, Judgment accordingly, 
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ABRAHAM HOWZER vs. MOSES DELLINGER. 
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Although the bail may surrender their principal, and the surrender be June 1841 


entered of record at the term when judgment is obtained, yet if the 
plaintiff does not pray the committal of the principal in execution and 
the latter should afterwards go at large, this is not a discharge of 
such principal from execution by the plaintiff. 

The bail on a pleatoa sci. fa. seeking to charge them, cannot take ad- 
vantage of any irregularity in the ca. sa. against the principal, but 
they may shew that tke ca, ea. 1s void. 

A ca. sa, must strictly pursue the jadgment and be warranted by it, as if 
the judgment be against two or more, the ca. sa, must issue against 
all—otherwise it is void. ' 

The case of Findley vs. Smith, 3 Dev. Rep. 247, cited and approved. 


This was an appeal from the judgment of Lincoln Supe- 
rior Court of Law, at March Term, 1841, his Honor Judge 
Man ty presiding. The following is the case transmitted 
to the Supreme Court. 

This was a scire facias against Moses Dellinger as bail 
of one Lawson Henry. Pleas, nul tiel record, surrender of 
one of the principals, Mary Henry, no capias ad satisfacien- 
dum. One ofthe questions in this cause was, whether the 
paper introduced which purported to be a ca. sa. against 
Lawson Henry alone was a sufficient capias ad satisfaci- 
endum to warrant the proceedings against the bail. A 
judgment in an action of trespass had been rendered against 
Lawson Henry and Mary Henry at Fall Term, 1839, at 
which term the defendant, Moses Dellinger, on Wednesday 
of the same term, brought into court Mary Henry, one of the 
defendants in the original suit, and surrendered her in dis- 
charge of himself as her bail. ‘The following isa copy of 
the entry, which was all the evidence in the cause upon this 
question. “Moses Dellinger brought Mary Henry into court 
& surrendered herto the court in discharge of himself as bail 
of the’said Mary Henry.” ‘The defendant’s counsel insisted 
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June 1841 that this entry shewed that Mary Henry, a co-defendant in 


Howzer 


v 


~ the original suit, had been in execution and permitted to go 
at large by the plaintiff, whereby the defendant was dischar- 


Delliager. ced as bail of Lawson Henry as well as of Mary Henry. The 


defendant’s counsel further insisted that the ca. sa. being 
against Lawson Henry alone, when the judgment was a- 
gainst Lawson and Mary Henry, it was absolutely void, and 
therefore would not support the proceedings against the de- 
fendant as bail of the said Lawson. The court charged the 
jury that if one of two defendants were in execution and 
discharged or permitted to go at large by the consent of the 
plaintiff, it would amount to a discharge of the bai] for the 
other defendant also, but that the entry upon the docket du- 
ring the term at which the trial took place, “that the defend- 
ant Dellinger had surrendered Mary Henry in discharge of 
himself as her bail,” without any evidence that she was ever 
in execution, would not discharge the defendant Dellinger 
as bail of the said Lawson Henry. Also the court further in- 
instructed the jury, that regularly the capias ad satisfaci- 
endum should follow the judgment, and where the judg- 
ment was against several defendants the execution should is- 
sue against them all, if living; but issuing the execution a- 
gainst one of the defendants, instead of both, as in this case, 
did not render the execution absolutely void; that it was an 
irregularity, for which the court, at the instance of the de- 
fendant in the execution, might, and probably would, set a- 
side the execution; but still the defendant Dellinger could 
not in this way avail himself of the irregularity, and that the 
paper constituted a sufficient ca. sa. to warrant the sci. fa. 
against the bail. Under this charge the jury found for the 
plaintiff, and the court adjudged there was such a record. 
A new trial having been moved for and refused, and judg- 
meit rendered for the plaintiff, the defendant appealed to the 
Supreme Court. 


Boyden for theplaintiff. Execution may issue in some 
cases against one defendant alone. 2 Rolle’s Ab. 468. Doug- 
lass v. White, Cro. Jac. 373. An irregularity in an execu- 
tion can only be taken advantage of by the defendant in the 

















OF NORTH CAROLINA. 477 


execution. Jackson v. Bartlet, 8 John. Rep. 281—2 Tidd’s June 1841 
Pr. 1044. Downey v. Dunn, 2 Bos. & Pul. 47. Giilles- 7 
pie v. White, 16 John. 117. Shirley v. Wright,2Ld.Ray vy 
775. Astothe surrender of the defendant Mary Henry, Dellinger. 
this being at the term when the judgment was rendered, the 

plaintiff could not pray her in execution; he could only have 
execution after thé term expired, and then might take execu- 

tion at his election against her goods or her body. 





Wm. H. Haywood, jr. for defendant. 


Danrex, J. The plaintiff sued Lawson Henry and Mary 
Henry in an action of Trespass. Dellinger became bail for 
each. At the term at which judgment was obtained against 
both, the bail surrendered Mary Henry, and the same was en- 
tered of record. The plaintiff then did not move the court 
that she should be committed in execution. As she never 
had been in execution, at the instance of the plaintiff, he of 
course could not and did not discharge her from execution. 
The opinion of the Judge upon this point of the case, to 
wit, that the bail of Lawson Henry was not discharged, was _ . 

correct. Secondly, on the trial of the issue made up on the 
| plea “no ca. sa. against the principals,” the plaintiff offer- 
ed in evidence a ca. sa. against Lawson Henry alone. The 
defendant objected to the evidence, and contended that the 
ca. sa. was void, as it was not as broad as the judgment. 
The judge, however, was of opinion that the execution was 
not void, but irregular only; and that the bail on this sci. fa. 
had no right to take advantage of the irregularity, and that 
it was sufficient to support the plaintiff's side of the issue. 
We, after much reflection, are induced to think thatthe Judge 
erred in admitting this document as a sufficient ca. sa. A 
writ of ca. sa. against the principal must be sued out and 
returned non est inventus, before any proceedings can be 
had against the bail. 1 Barn. & Alder. 212. Petersdorf on 
Bail 335. Rev. St.c. 10, s. 3. In England, the practice is 
to direct the ca. sa. to the sheriff of the county, where the 
venue was laid; and the writ must lie, the four Jast days ex- 
clusively before the return, in the sheriff ’s office. The she- 
riff’s return of non est inventus is a matter of course, with- 
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out making any attempt to arrest the principal; the ca. sa, 
being intended merely as a notice to the bail of the plaintiff’s 
intention to proceed against them. 3 Burr. 1360. 1 Arch. 
Pr. 320. But, under our stutute, the ca. sa. is required as 
well for the benefit of the bail as of the plaintiff, and the 
ca. sa. ought to be issued to the county where it may be ex- 
ecuted by the actual arrest of the defendant, if that can be 
done. The execution, required by our act, was intended to 
be an effectual one. Findley v. Smith, 3 Dev. Rep. 247. 
It is true that the bail cannot take advantage of any irregu- 
larity in the ca. sa.; as if it be irregular in its ¢es¢e or return, 
orif it be sued after a year and a day from the signing of 
the judgmert. 2 Ld. Ray. 1096. 2 Burr. 1187. 1 Arch. Pr. 
320. But if the writ is void, he may shew it. In Ist Arch. 
Pr. K. B. 283, it is said that care must be taken that the 
writ of execution strictly pursue the judgment, and be war- 
ranted by it; otherwise itis void. ‘Thus upon a judgment a- 
gainst two (as in this case) you cannot sue out a separate ca- 
pias against one. Rol. Abr. 888. 6 Term R. 523—Nora 
capias against one and an elegit¢ against another. Cro. Eliz. 
573-4-5. Co. 26-7. 2 Bac. Abr. (Execution) G. 2 Hob. 
2-59. Cro. Car. 75. If, as we have seen, the capias is here 
interded for the benefit of the bail, as well as the plaintiff, a 
writ of that kind against one only of two defendants might 
deprive the bail of important benefits; for if the capias had 
issued against both, strictly in pursuance of the judgment, 
the other defendant might have been forced to discharge the 
judgment, and then the bail would have been relieved. We 
are of the opinion that the capias against Lawson Henry 
upon a joint judgment, obtained in an action of trespass a- 
gainst Mary Henry and Lawson Henry, is void, as to the 
bail. ‘There must be anew trial. 


Per Curiam, New trial awarded. 
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Where to an action of debt on a bond for one hundred dollars, the plea 
was that it was given to compromise an indictment fora misdemeanor, 
the acts and sayings of the son of the plaintiff, who did not appear to 
be an agent of the plaintiff, not in the presence of the plaintiff, are ine 
admissible as evidence. 

Where there is no proof to establish a fact relied on, the jury should be 
so instructed by the court. 


This was an appeal from the judgment of the Superior 


Court of Law of Iredell county, at Spring Term, 1841, his 
Honor Judge Many presiding. The plaintiff declared ona 
bond for one hundred dollars and proved its execution by the 
subscribing witness thereto. On thetrial it was proved that the 
plaintiff had procured to be issued against the defendant a 
warrant for the penalty for trading with one of his slaves, in 
which the wardens of the poor of Iredell County were not 
named as parties plaintiffs. Upon the return ofthe warrant 
before the justice of the peace, who was the subscribing witness 
to the note sued on, the plaintiff alleged that the defendant 
had sold spirituous liquors to his slave, and that he had 
drunk to such excess as to occasion his death, and claimed 
from the defendant between three and four hundred dollars 
as the amount of damages he had sustained. It was furth- 
er proved that the defendant and plaintiff frequently at- 
tempted to compromise their dispute and had several pri- 
vate conferences for that purpose—that the plaintiffs son, 
either in the house of the justice of the peace, before whom 
the warrant was returned for trial, or in the yard, (the plain- 
tiff not being present) read the act of Assembly, concerning 
the trading with slaves, to the defendant, (and the witness to 
this point swore that the section of the act, prescribing fine 
and imprisonment for the offence was read,) and advised the 
defendant to compromise with the plaintiff or it would be 
worse with him. Whereupon the parties immediately com- 
promised, by the defendant giving two bonds for one hun- 
14 
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June 1841 red dollars each, and the defendant, by order of the plaintiff, 


Redman 


Vv 
Roberts. 





was dischirged from the custody of the officer, who had ar- 
rested him and held him in custody with a guard of several 
men. The defendant then demanded a receipt in full or 
discharge in full from the plaintiff, who observed, in the 
presence of the justice and others, that all he wanted was 
his money. The testimony of the witness, who proved the 
reading of the act of Assembly, was objected to, but overruled 
by the court. His Honor charged the jury, that, if they were 
satisfied from the testimony that the bond sued on was exe- 
cuted with an understanding and agreement between the 
plaintiff and the defendant, that he should not be prosecut- 
ed tor the criminal offence of trading with his slave, the 
bond was void, and the plaintiff could not recover; and this, 
whether this agreement constituted a part or the whole of 
the consideration for which it was given. But, on the con- 
trary, if they believed that the bond was executed, and the 
consideration consisted of an agreement on the part of the 
plaintiff not to prosecute his suit for the penalty, or not to 
prosecute his suit forthe loss of his slave, either or both, or 
was without consideration, they should find for the plrintiff. 
The jury found a verdict for the defendant. 

The plaintiff moved fora newtrial, Ist, because of misdirec- 
tion by the court; 2d, becanse of the admission of improper 
testimony; 3d, because there was no evidence to justify the 
verdict. The motion was overruled and judgment against 
the plaintiff for the costs, from which he appealed to the Su- 
preme Court. 


Caldwell for the plaintiff cited Anderson vs. Hawkins. 
1 Dev. 445. 


Barringer and Alexander for the detendant cited Collins 
vs. Blantern, 2 Wils. 321, Sharp vs. Farmer, 4 Dev. 122, 
Goodman vs. Smith, 4 Dev. 450. 


Dantet, J. This is an action of debt ona bond for one 
hundred dollars. Plea, that it was given to compromise a 
misdemeanor. The plaintiff, heretofore, had warranted the 
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defendant to recover the penalty of $100, for selling spirits June 1841 

to the plaintiffs slave, contrary to the act of Assembly. The Red 
— ° man 

plaintiff said he was also entitled to damages at common law sy 

for the injury he had sustained by the act of the defendant Roberts. 

in letting his slave have spirits. When the warrant caine on 

for trial before the justice, the defendant executed to the 

plaintiff two bonds, each for one hundred dollarg,and the 

said warrant was dismissed. The defendant was H0t arrest- 

ed, nor threatened to be arrested by the plaintiff, on a state 

warrant fora misdemeanor. ‘The present action is brought 

on one of these bonds. On the trial of the issue, the defen- 

dant offered in evidence the acts and conduct of the plain- 

tiff’s son, in the absence of the father; to wit, in reading to 

the defendant the act of Assembly, making the selling of 

spirits toa slave a misdemeanor, and then telling the defend- 

ant to compromise with his father, or it would be worse for 

him. The plaintiff objected to this evidence, but it was ad- 

mitted by the court, and upon this evidence, there was a ver- 

dict for the defendant and a judgment consequent thereon. 

A penalty of one hundred dollars, for trading with slaves, is 

given by the act of Assembly, Rev. St. c. 34,s. 75. The 

plaintiff had been proceeding against the defendant, under 

this section of the act. By the 77th section, moreover, of 

the same act, the trading and trafficking with slaves, as par- 

ticularly described in the 75th section, are made indictable. 

The plaintiff had taken no step under the 77th section a- 

gainst the defendant, nor had he threatened any. The acts 

and sayings of his son, a third person, not an agent in the 

matter, and not in the presence of the plaintiff, were not per 

se admissible evidence against the plaintiff, and without 

them there was no proof, and the jury should have been so 

instructed. There must be a new trial. 





Per Curiam, New trial awarded, 
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DOE EX DEM. WILLIAM DAVIS vs. MARY ANN CAMPBELL. 


Where a defendant in ejectment is sued for thirteen contiguous tracts of 
Jand and 4@@ plaintiff proves that he was in the actual possession of 
one, and COntends that, as the others were adjoining his possession 
must be considered as extending to them also; it is competent for the 
defendant to give in evidence his own declaration, made at the time he 
took possession of the one tract, that he disclaimed any possession of 
the other twelve tracts. 

Such declarations may be received, not to establish the verity of any 
fact asserted therein, but as either part of the fact itself, or characteri- 
sing and illustrating the fact of possession. 

This court, as a court of error, has no right to affirm in part and reverse 
in part an indivisible judgment. 


This was an appeal from the judgment of the Superior 
Court of Law of Robeson County, at the Spring Term, 1841, 
his Honor Judge Dicx presiding. The facts are sufficient- 
ly stated in the opinion delivered by the court. 


Strange for. the plaintiff. 
No counsel for the defendant. 


Gaston J. This action was originally inst:tuted against 
John Campbell, but, sometime after he had pleaded thereto, 
the present defendant was by a rule of court made defendant 
in the place of said John. The declaration contained thirteen 
distinct tracts, and the lessor of the plaintiff claimed title 
thereto under a purchase at execution sale against John 
Campbell and a conveyance of the sheriff in pursuance there- 
of. At the trial the plaintiff insisted that the said John, at 
the time this action was instituted, was in possession of all 
these tracts. Heé offered evidence to show that the said John 
cu!tivated parts of a fifty acre tract, and produced a diagram 
in which this and the other twelve tracts were exhibited as 
lying contiguous to each other, and proved by the surveyor, 
who made the diagram, that he had made it many years 
since bv the direction of the said John, after he had purchased 
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these tracts, and for the purpose of taking a deed therefor. June 1841 


No such deed, however, was exhibited nor any other evidence 
offered to show a possession by John Campbell of the 12 
tracts. 'The defendant offered evidence to show, that while 
the said John thus cultivated the 50 acre tract he disclaimed 
any possession of the others. This testimony was rejected, 
and the court upon this evidence left it as a question of fact 


to the jury, whether, he had possession, when the suit was — 


brought, of all the tracts, and the jury found that he had. 

We are of opinion that there was error in rejecting the 
testimony offered by the defendant. The evidence to estab- 
lish possession ofthe 12 tracts was exceedingly weak. The 
possession of a part under a claim to the whole is, indeed, 
when no adverse occupation is shown, possession of the 
whole. But the only testimony, tending to show that such 
possession was under a claim tothe whole, wasa diagram 
prepared upon a purchase not completed by a conveyance. 
Admit that this testimony had a tendancy to connect the act 
of possession afterwards taken of one tract with a claim cov- 
ering the other tracts, that act was nevertheless susceptible 
of a different explanation, and it seems to us that the declar- 
ations accompanying the act were pertinent to afford an ex- 
planation as to the extent of the claim then actually set up. 
The declarations were receivable in evidence not to establish 
the verity of any facts asserted therein, but as being either 
part of the fact or as characterising and illustrating the fact 
of possession. ‘The very matter to be investigated was 
whether John Campbell then did or did not claim any of the 
tracts but thaton which he had this pedis positio. A 
disclaimer of the others, while he held this possession, was of 
itselt a fact having a direct bearing on the question—and it 
was proper to receive evidence of that fact. What effect the 
fact so testified, should have on the question under exami- 
nation must be left to the sound judgment of the jury. They 
might regard the declaration as made with an intent to deceive, 
if there were circumstances which threw upon it just suspi- 
cion. They might deem it unworthy of attention, “because 
in conflict with facts of a more decisive and satisfactory char- 
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June 1341 acter, But it was fit to be heard by them, as being appar- 





ently the spontaneous and natural expression of truth accom- 
panying an act, the quality of which act they had to pass up- 
on. It has been offered, on the part of the plaintiff, if the 
court should think there was error in rejecting this testimo- 
ny, to accept a judgmenthere for the 50 acre tractonly. But 
we have no discretion, as a court of error, to affirm in part and 
reverse in part an indivisible judgment. Although there be 


‘thirteen different tracts described in the declaration, the 


plaintiff has but one judgment, and if that be erroneous, we 
are bound to reverse it. We do not notice the other except- 
ions taken by the appellant except to say that, but for the 
one which we have particularly considered, we think that 
there would have been little difficulty in affirming the judg- 
ment. But on account of that error the judgment must be 
reversed, and a new trial awarded. 


Per Curiam, New trial awarded. 


THOMAS W. WELLS ts. RODERT MITCHELL & JESSE H. 
LINDSAY. ; 


One partner cannot maintain an action of any kind against a person 
who purchases from a copartner the partnership effects, though 
such sale was made by the copartner in fraud of the partnership rights 
and tosatisfy his own individual debt. 

The cases of Weed vs. Richardson 2 Dev & Bat. 535, & Baird vs. Baird 
1 D. & B. Eq. 524, cited and approved. 


This was an appeal from the judgment of the Superior 
Court of Guilford county, at Spring Term, 1841, his honor 
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Judge Pearson presiding. The following is the case sent June 1841 


up to the Supreme Court: 
This was an action of ‘I'respass vi §* armis, for an injury 


to personal property. The plaintiff adduced evidence, shew- Mitchell. 


ing that he was in possession of a work-shop, containing 
sundry articles of property belonging to the coach-making 
business, which was his trade, and that he had secured pos- 
session by nailing a board across the door of the house, and 
that the defendant, in his presence and against his remon- 
strance, pulled off the board and sold the articles of proper- 
perty at public auction, to sundry purchasers, who took them. 
And the defendants offered evidence, shewing that the plain- 
tiff and one William P. Lindsay had carried on the coach- 
making business as partners in said shop, and that the arti- 
cles aforesaid belonged to the firm, and that William P. Lind- 
say had absconded from the country, insolvent. 'They then 
produced a deed of trust from the said William P. Lindsay 
to the defendant, Mitchell, conveying all the articles afore- 
said, the shop and lot, as the individual property of Lindsay, 
to satisfy numerous debts due from him individually to the 
other defendant, ‘and justified the taking under the authori- 
ty of thatdeed. ‘The partnership aforesaid as to the articles 
of personal property being admitted, his Honor intimated his 
opinion that the action could not be maintained. The coun- 
sel for the plaintiff then offered to shew that there were part- 
nership debts of said firm, equal in amount to the value of 
all the said property; that some of these debts the plaintiff 
had paid before, and some after, the sale, under the deed of 
trust as aforesaid; and that judgment had been obtained a- 
gainst him for others, which he had not been able to satisfy, 
by reason of this loss of the partnership effects; but his Hon- 
or holding that these facts would not enable the plaintiff to 
maintain this action, in submission to this opinion he suffer- 
ed a non-suit and appealed. 


No counsel appeared in this court for the plaintiff. 


J. T. Morehead, for the defendant, contended, Ist, that 
one partner has a right to sell and dispose of the goods of 
the firm. Wilner v. Reed, 3 John.174. 2dly: The inter- 
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est of one partner may be sold under execution, or one part- 
ner can assign his interest, which is a dissolution of the 
parnership. T'redwell v. Rascoe,3 Dev. 50. Buford v. 
Neely, 2 Dev. Eq. 481. 3d: Partners are tenants in com- 
mon, and one tenant in common cannot maintain an action 
against his co-tenant, unless the joint property be destroyed. 
Lowthorp v. Smith. 1 Hay. 255. Lucas v. Wasson, 3 Dev. 
398. Brown v. Hedges, 1 Saik. 290. Fenning v. Green- 
ville, 1 Taunton 241. 4thiy: The facts stated in the case 
do not amount toa destruction. Heath v. Hubbard, 4 East. 
110: Barnardiston v. Chapman & al., 4 East, 121: Hol- 
liday v. Camsel, 1 Term R. 658. 


Rurrin, C. J.‘ This court concurs in opinion with his 
Honor, that this action will notlie. It may be admitted that 
the sale of the goods of a firm by one of the partners in pay- 
ment of his own debt, is prima facie an act of fraud, and 
wrong towards the other partners. But the question is, as to 
the remedy for that wrong. The case is different from that 
of an action brought against a parnership on a security giv- 
ev in the name of the firm by one of the partners for his own 
debt; in which case it is well settled that no action can be 
sustained. Weed v. Richardson, 2 Dev. & Bat. 535. The 
defence, however, is not that of the defraudiag, but of the 
defrauded, partner; the latter being allowed to show that he 
is not bound by the security. The consequence of that, in 
the English law, is, that the plaintiff fails altogether, since 
by that law a joint action ez contractu must be sustained a- 
gainst all the defendants, or it cannot be againsteither. In 
this State it is different, and judgment may, by force of our 
statute, be entered against one or all the defendants in ac- 
tions founded on contracts as in those for forts. Therefore, 
here there may be judgment against the partner who execut- 
ed the instrument, while the other is discharged upon his 
defence, founded on the fraud. But although a fraud of this 
character constitutes a good defence in the case mentioned, 
there are insuperable difficulties in sustaining an action 
brought against the purchaser of goods of the firm from one 
of the partners. If the action be for the price of the goods, 
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as upon a’sale, it must be in the names of all the partners, in- Jane 1941 


cluding him who made the fraudulent sale; and there is an 
inconsistency and absurdity in the idea of the the perpetra- 
tor of a fraud recovering, as one of the plaintiffs, in an action 
against a person who co-operated in the fraud. Jn Rich- 
mond v. Heassy, 1 Stark. Rep. 202, Lord Ellenborough 
held, that an action could not be maintained in the name of 
the three partners in a firm against the acceptor of bills drawn 
by the firm, when the defendant showed, that one of the 
firm—though in fraud of his partners—had engaged to pro- 
vide for the bills. This was held upon the principle, that 
the partners were obliged to sue jointly; and that the release 
or other act of one, therefore, bound the rest, as well as him- 
self. Ifthe action be for the property itself, instead of the 
price, or be trover or trespass for taking or converting the 
property, the result must be the same. It is not necessary 
to express an opinion, whether such a purchaser could main- 
tain an action against the other partners, if they happened 
to get the goods into possession. Our enquiry is whether 
the partners or any of them can have an action against the 
purchaser; and in reason, an action sounding in torts stands, 
in such a case, on the same footing with one for the price. 
In Jones v. Yates, 9 Barn. & Cres. 532, where Sykes was a 
partner in two firms and took the money and bills belonging 
to one to pay his debt to the other, it was held, that neither 
assumpsit for the money nor trover for the bills would 
lie in the names of the partners to whom the money and bills 
had belonged, nor, they having become bankrupt, in the 
names of their assignees. In delivering the opinion of the 
Court of King’s Bench,Lord Tenterden said, there was no in- 
siance in which a person had been allowed as plaintiff in a 
court of Law, to rescind his own act, upon the ground that 
such an act was a fraud on some other person; whether the 
party sued in his own name only, or jointly with such other 
person. It may be supposed, as the present action is not 
brought in the name of the dishonest partner, but in that of 
the injured one alone and the defendant has not pleaded in 
abatement the non joinder of the other partner, that it ought 
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June 1841 to be sustained, and the plaintiff be allowed to recover his 


[ical 
Wells 


. 
Mitchell. 


adequate part of the value of the goods. But the rule requir- 
ing a plea in abatement, when an action of tort is brought by 
one joint-tenant or tenant in common, applies only to those 
cases, in which a joint action by all the persons having an 
interest would lie. Ifin such a case the defendant does 
not plead in abatement to the action brought by one tenant 
in common, the plaintiff recovers in that action according to 
his share; and, when the other sues for his share, the plea of 
non-joinder comes too late; since the aetion cannot then be 
sustained in another form, and unless it could be in that, the 
plaintiff might be entirely defeated, by collision between his 
co-tenant and the defendant. But partners do not, in this 
respect, resemble tenants in common or ordinary joint-ten- 
ants. They cannot sever in an action; and one of them 
can, by a sale, pass the whole interest in a chattel belonging 
the firm; whereas a sale by a tenant in common, or joint-te- 
nant, passes only his interest; and his former co-tenant may 
still hold, or take possession, as part owner. In the case of 
Jones v. Yates, Lord Tenderden said, the property passed 
at law as against Sykes, (the fraudulent seller,) and there 
was no remedy at law for Bury (the other partner) to recover 
it back. He could not do so, without making Sykes a par- 
ty. He thus agrees with Lord Ellenborough, that partners 
must sue jointly. The difference between tenants in com- 
mon and partners is exhibited more plainly, when it is con- 
sidered what remedies persons standing in those relations re- 
spectively have against each other. If a tenant in common 
destroy the chatttel, or, as some think, if he sell the whole, 
his fellow may have trover or trespass against him. But it 
is clear, that between partners those actions do not lie; nor, 
indeed, any others atlaw. Every thing rests in confidence 
between partners, and lies in account while the partnership 
continues; and if one of them sell or take, or destroy the 
joint-effects, all that can be done is to charge to him the va- 
lue in account. ‘The interest of partners in particular chat- 
tels cannot be determined by the number of partners or their 
shares of the profits; nor can one of them claim a division 
of specific articles. An account must be taken of the whole 
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partnership, so as to ascertain the clear interest of each part- June 1841 


ner. Baird v. Baird, 1 Dev. & Bat. Eq. 524. Until such Wells a 


account be taken, it cannot be told, whether the partner, 
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who, for his own benefit, sold or consumed the partnership Mitchell. 


property, was not justifiable, inasmuch as his interest in the 
joint stock may have exceeded the value of the property. If 
this action had, therefore, been brought against the fraudu- 
lent partner himself, it must have failed; and it might be, 
on the clearest ground of right and justice. So, for the same 
reason, it must against the vendee of that partner. As re- 
spects the right to the thing sold, the assignee stands in the 


shoes of his assignor. Besides, it is impossible to say what _ 


damages the plaintiff ought to recover. In an action by one 
tenant in common, he has only to show his interest, which 
is determinate, as a quarter or an half, and no plea in abate- 
ment being put in, the jury apportions the damages accord- 
ingly. But, as already mentioned, the interests of partners 
are complicated and depend upon the result of all the ac 

counts of the partnership. ‘To take the accounts a court of 
Jaw is unfit, and, indeed, incompetent; and, therefore, the 
jury cannot apportion the damages, which, asa partner, the 
plaintiff ought to recover. As a court of law thus finds it- 
self incapable of ascertaining the rights of the parties and 
doing justice between them, it ought not to assume the juris- 
diction forany purpose, but leave the whole subject to that 
tribunal, which can administer exact justice in the premises. 


Per Curiam, Judgment affirmed. 
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ALFRED HAFNER ts. JOHN IRWIN & al. 


June 1841 Though a debtor has a right, by the laws of this State,by a deed of trust, 





to convey all his property for the purpose of paying ce rtain creditors 
in preference, yet there must be no condition, direct or indirect, con- 
trolling this application. 

Such a deed must be bona fide, for the purpose it professes to have in 
view, and any provision by which a sale under it is unreasonably 
postponed, or by which the debtor is to obtain a benefit for himself or 
his family, or any agreement by which the transaction is to be kept 
secret, until the debtor has an opportunity of getting beyond the reach 
of process issued by his other creditors, or by which the deed is not to 
be registered until the other creditors sue or threaten to sue, will make 
the deed fraudulent, because it shows that one object of the deed was 
to hinder, defeat or defraud some creditors. 

If only a part of the consideration of a deed is fraudulent against credit- 
ors, the whole deed is void. 

The cases of Moore vs. Collins, 3 Dev. 126, Leadman vs. Harris, 3 Dev, 
144, and Kissam vs. Edmunson, 1 lred. Eq. Rep. 180, cited and 
approved. 


This was an appeal by defendant from the judgment of 
the Superior Court of Law of Mecklenburg County at the 
Fall Term, 1840, his Honor Judge Pearson presiding. 
The following is the case as reported by the presiding 
Judge: 

This was an action of trover. The plaintiff read a deed 
in trust by one Dwight, dated 13th of January and registered 
18th of January, 1838, the purport of which deed was to con- 
vey to the plaintiff, as trustee,a large amount of personal 
property, in trust to sell the said property, after advertising 
twenty days in the neighborhood, and out of the proceeds of 
such sale to pay certain creditors named in the said deed; 
provided, however, that the said Dwight did not pay his said 
creditors on or before the 20th day of Febuary next ensuing 
the date ofthe said deed; and if the said Dwight should so 
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pay his said creditors, then the property was to be reconvey-_ Juae 1841 
ed to him. It was admitted thatthe debts named in the deed Hafner 


were bona fide and due as set forth, and that after the deed 
was registered the defendants had sold most of the property 
as the property of Dwight. The defence was put on the 
ground that the deed was fraudulent. The defendants pro- 
duced nine judgments before a justice of the peace for one 
hundred dollars each, and one for about eighty seven dollars 
in favor of the defendants Irwin and Elms against Dwight, 
‘ all dated 13th of January, 1838. Executions were taken 
out on these judgments on the 19th of January, and on the 
same day the property was levied on, and was afterwards 
sold under these executions and levies. One Snider swore 
that, on the night the deed in trust bears date, Dwight and 
Hafner took him into a back room, and at their request he 
signed his name as a subscribing witness to thedeed. They 
did not tell him the contents of the deed, and t.eld it so fold- 
ed that he could not see. He was told he would never be 
called on to prove it. He left the room as soon as he witness- 
ed the deed, and did not see whether Dwight or Hafner took 
it. One Springs swore thaton the morning of the 14th of 
January he saw Hafner have the deed. On that morning 
Dwight started off from Charlotte wherethe transaction took 
place. Hafner took the property in possession and held it 
until the defendant’s levy, and attended and forbade the 
sale, claiming under the deed intrust. The defendants cal- 
led one Spencer. He swore that, after thedeed was register- 
ed, the plaintiff told him “he did not intend to have any thing 
to do with it, as he believed it was only given to keep the 
workmen still, to give Dwight a chance to get off.” It was 
admitted that Dwight had carried on an extensive business 
as carriage-maker in Charlotte, and most of the debts named 
were due to the workmen, including the plaintiff, who was 
one of the workmen. One Springs swore that he went with 
the plaintiff to look for Dwight, to get his debt saved and to 
get his horse; that Dwight had gone off; that they did not 
see Dwight, and returned on the 17th, after the deed was re- 
gistered. The plaintiff told this witness that Dwight made 
the trust to quiet the workmen, until he could sell the pro- 
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June 1841 perty he had sent off, and that Dwight never intended the 


trust to come to light. This witness also swore that, 
a short time before Dwight went off, he had sent to the South 
caraiages, &c. worth about $1000, and his pretext for going 
was, to make sale of this property. Dwight carried no pro- 
perty with him, when he started; he was pursued, overtaken 
in Alabama, and the carriages, &c. seized. ‘I'he plaintiff, 
as well as Curry, who is called a trustee in the deed, was 
insolvent when the deed was executed. One Burnet swore 
that on the evening of the 13th of January, he met the plain- 
tiff six miles from Charlotte. Talking about Dwight, the 
plaintiff told him he expected Dwight would run off, but 
said he had $150, and would hold on to that to save himself; 
he would not let Dwight see him that night. One Hughes 
swore that, on the night of the 13th January he saw the 
plaintiff go to Dwight’s house; that after Dwight went off, 
the plaintiff asked this witness if he had heard any talk a- 
bout attachments, and requested him to give him informa. 
tion as soon as he heard of any. On the evening of the 
16th January, the plaintiff offered the witness five dollars 
for the hire of a horse to ride about nine miles. The plain- 
tiff told him it was the understanding, that the trust was not 
to be registered, unless a fuss was made by the other credi- 
tors before Dwight got back. One Cross swore that, between 
the 13th and 18th of January, the plaintiff asked him if he 
had heard of any attachments being about to be taken out; 
the witness said no, but he had a great mind to take out 
one himself. The plaintiff said he believed Dwight would 
come back, and if he did, he might injure any one who had 
taken out an attachment. One McLelland swore that theplain- 
tiff had requested him to let him know as soon as he heard 
any talk about attachments. The witness asked if he had 
not saved himself. The plaintiff replied, “ I'll save myself 
by holding on to the job (an unfinished carriage).” The 
plaintiff then called several witnesses, who proved that the 
defendants Irwin and Elms lived in Charlotte, as did Dwight 
also; that the defendants’ judgments were rendered in the 
upper part of the county, by a magistrate, who was taken 
into a private room for that purpose by the constable, anoth- 
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er defendant; that the warrants were blank, when signed by June 1841 
the magistrate and filled up afterwards, and that Elms, one}, 0. 
of the defendants, had directed the constable to take judg- v 
ments at a distance from Charlotte, as Dwight wished it Jwia. 
not to be known, lest it might alarm his other creditors, 
One Alexander, the register, swore that, on the night of the . 
18th, the plaintiff came to his house about 11 o’clock, and 
got the trust registered: he lived nine miles from Charlotte. 

The plaintiff insisted that the judgments of the defend- 
dants were void, because the warrants had been signed in 
blank, but the court was of opinion that this objection could 
not be taken advantage of in this collateral manner. The 
defendant’s counsel first insisted that the deed was fraudu- 
lent upon its face. The court was of opinion that there was 
nothing on the face of the deed to make it proper for the 
court to declare it fraulent and void. 

The court charged, that if the evidence satisfied the jury 
that the deed was given bona fide to secure the debts nam- 
ed, the plaintiff would be entitled to a verdict, notwithstand- 
ing the defendants and other creditors should lose their debts, 
as the law allowed a debtor to prefer one creditor to another, 
at any time before a lien was created; but if the evidence 
satisfied the jury that the deed was not given to secure cre- 
ditors, but with an intent to hinder, delay and defraud credi- 
tors, by covering the property, with a view to favor Dwight 
or to let him afterwards get the use of it, they would find 
for the defendants. The defendant’s counsel moved the 
court to charge that, if the deed was executed with an un- 
derstanding that it never was to be registered, such an un- 
derstanding would make it fraudulent and void. The court 
charged, that the jury should first ascertain the fact, wheth- 
er the understanding was, that the deed positively should ne- 
ver be registered, or merely that the deed should not 
be registered, provided Dwight returned before the 20th of 
February and paid up, unless, in the mean time, it became 
necessary to have it registered, on account of other creditors 
“ making a fuss;” but, if there was a positive understanding 
that the deed should never be registered, that this could not 
make the deed fraudulent; for it could not have the effect to 
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hinder, delay or defraud creditors, inasmuch as, until regis- 
tered, itcould have no effect, and could not keep off credit- 
ors or be atall in their way. To makea fraud there must 
be an intent and an act calculated to effect it. The defend- 
ant’s counsel then moved the court to charge that if there 
was an understanding between Dwight and Hafner, who 
acted for the preferred creditors, that the deed should be kept 
secret and not registered, unless the other creditors made “a 
fuss,” the deed would be fraudulent. The court charged 
that such an understanding would not make the deed fraud- 
ulent, for, until it was registered, it created no lien, and 
could not be in the way of others. If one creditor chooses 
to take a deed in trust and agrees not to have it registered 
until the movement of other creditors makes it necessary, as 
the defendants insisted those represented by the plaintiff had 
done, or if a creditor chooses to take judgment and agrees 
to lie stiil, until the movement of other creditors makes it ne- 
cessary to act, as the plaintiff insisted the defendants had 
done, it was in neither case a fraud; because there was no 
lien until the deed was registered, or the execution levied; 
there was no impedimert in the way of others. Creditors 
have a right to get in a state of readiness, provided they 
took no lien; but if they took a lien, and then lay by to favor 
the debtor, it would be fraud, because the lien would keep off 
others. The defendants’ counsel then moved the court to 
charge that, if the plaintiff, who acted for himself and others, 
had knowledge of the fact that Dwight intended to run off, 
and took the deed, with an understanding that it should be 
kept secret and not registered, until Dwight had an oppor- 
tunity to get out ofthe way, this would make the deed fraud- 
ulent. The court charged that such an understanding would 
not make the deed fraudulent, for if a creditor finds out that 
his debtor is about to abscond and applies to him for securi- 
ty, and the debtur agrees to give a deed in trust, provided the 
creditor will not expose him, or have the deed registered, un- 
til he gets off, and the creditor agrees to these terms for the 
purpose of saving himself, and does no positive act to aid 
the debtor in getting off, he would be justified in thus saving 
himself, although other creditors might lose by it; for when 
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the struggle is who shall save himself, the law tolerates ma- June 1841 


by things, which it would not be right to do for the sake of 
gain. It was then a contest for a plank in a shipwreck. The 
jury found for the plaintiff. ‘There wasa motion for a new 
trial for error in the charge, and the motion was overruled. 
Judgment being rendered for the plaintiff, tle defendant ap- 
pealed. 


Caldwell and Alexander, tor the defendants, insisted that 
the plaintiff himself had declared substantially that the 
transaction was colorable—the deed was given to afford 
Dwight an opportunity to abscond—‘¢hat intent was an in- 
tent to hinder and delay creditors. An older execution is 
postponed in favor of a younger one, if indulgence be given 
till others push. Palmer v. Clark, 2 Dev. 354. Sheriff of 
Halifax v. Carter, 1 Hawks 403. So if a sheriff indulges, 
he loses his lien. Roberts v. Scales, ante. p.88. A deed in 
trust not accepted by the cestuis que trust may be revoked 
by the maker. Actor v. Woodgate, 8 Cond. ch. Rep. 97. 
And they commented at large upon the circumstances of this 
case to shew the fraudulent intent of the parties to the deed. 


Barringer, for the plaintiff, replied, also dwelling at large 
upon the facts of the case, and contending that no fraudulent 
intent had been shewn to make the deed void. He com- 
mented on the authorities cited for the defendants—and re- 
lied upon the following authoritieson his side: Holbird v. 
Anderson, 5 Term Rep. 235; Pickstock v. Lyster, 3 Maule. 
& Selw. 371; Goss v. Neale, 16 Comm. Law Rep. 387; 
Twyne’s case, 3 Co. 83; Cunningham v. Freeborn, 11 
Wendell 240; Wilder v. Winne, 6 Cow. 284; Bissell v. 
Hopkins, 3 Cow. 166; Wintringham v. Lasay, 7 Cow. 
735; Brooks v. Marbury, 11 Wheat. 78; same case, 7 
Wheat. 556; Davidson v. Cowan, 1 Dev. Eq. 470; Pikev. 
Armistead, 1 Dev. Eq. 110. 


Gaston, J. The court concurs in the opinion, declared 
in the Superior Court, that the deed, under which the 
plaintiff sets up title, is not upon its face fraudulent. — It pur- 


ports to be aconveyance from Thomas Dwight to the plain- 
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June 1841 tiff, to the intent that unless payment be made of certain en- 
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~ umerated debts of the said Dwight, within forty days after 


the execution thereof, the whole of the property shall be 
sold & the proceeds applied to the satifaction of said debts, & 
that if the said Dwight shall, within the forty days, pay off 
the said debts, the plaintiff shall re-convey the property to 
him. Assuming these debts to be bona fide, there seems 
nothing in this arrangement, inconsistent with a fair appro- 
priation of the property to the security of creditors. Where 
the interval, between the date ofsuch an instrument and the 
day appointed therein for the sale of the property conveyed, 
appears unreasonably long, this circumstance may properly 
be insisted on as indicative of an intent to shield the proper- 
ty for a time for the use of the debtor, and to that extent as 
having been made for his case or favor; and if that intent, un- 
der all the circumstances of the case, be found, then indeed 
it follows as a consequence in law that the conveyance is 
fraudulent. There may be an interval, so manifestly unne- 
cessary for any honest purpose, as to justify the court in so 
pronouncing—but in our judgment ¢hat allowed in this deed 
could at most be but submitted to the jury asa circumstance, 
from which, in connection with all the parts of the case, they 
were to infer the actual intent of the parties. 

Nor do we see any error in the general instruction or 
charge of his Honor, that if the deed was given bona fide 
to secure the debts named, the plaintiff would be entitled to 
a verdict, notwithstanding the other creditors of the plaintiff 
should, by reason of said deed, be defeated, delayed orhinder- 
ed in the collection of their debts. Every conveyance of 
property by an insolvent or embarrassed man, to the exclu- 
sive satisfaction of the claims of some of his creditors, has 
necessarily a tendency to defeat or hinder his other creditors 
in the collection oftheirdemands. But ifthe sole purpose of 
such a conveyance be the discharge of an honest debt, it 
does not fall under the operation of the statute against frau- 
dulent conveyances. It is not embraced within its words, 
which apply only to such as are “contrived of malice, fraud, 
collusion or covin, to the end, purpose, and intent to delay, 
hinder and defraud creditors.” So long asa debtor remains 
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cannot be said of an appropriation of that property exclusive- 
ly to the purpose of paying adebt, that it is a contrivance “of 


malice, fraud, covin or collusion to the end, purpose and in- Irwin. 


tent to delay, hinder and defraud other creditors.” He has 
exerted a power over property, which the law gives to him 
as owner—and has exerted it for a purpose, which is not in 
law wrongful. ‘This construction of the enacting part of 
the statute is fortified by the provision contained in it that 
the statute “shall not extend to or be construed to impeach, 
defeat or make void any conveyance or assurance bona fide 
made upon and for good consideration to any person not 
having notice of such fraud.” Rev. St. ch. 50, sect. 1st and 
3rd. It is perfectly settled in England, exceptin cases affect- 
ed by the bankrupt system, and with us (who have no bank- 
rupt system) in all cases, that a debtor, whatever be the ex- 
tent of his embarrassments, may devote any part or the whole 
of his property to the payment of certain creditors in prefer- 
ence of others, & that no one has a right to enquire whether 
the objects of this preference are more meritorious than those 
left to suffer. Moore vs. Collins, 3 Dev. 126. But it is e- 
qually clear that if it be a part of the purpose of a conveyance 
or assurance for the security or satisfaction of creditors, that 
it shall avail or be used for the ease or favor of the debtor, 
such a conveyance or assurance does fall under the enact- 
ments of the statute, because, to the extent of that purpose, it 
is a contrivance of malice and covin, to the intent to hinder 
other creditors in the collection of their justdemands. Lead. 
man vs. Harris, 3 Dev. 144. Kissam vs. Edmundson, 
1 Iredell’s Eq. Rts. 180. The cases in which this doctrine 
has beenheretofore adjudged are those in which there was an 
intent, open or covert, that the debtor should retain for a defi- 
nite or indefinite time the beneficial enjoyment of the prop- 
erty—or should receive a portion of the profits or proceeds 
thereof—or should retain a control over the property convey- 
ed so as to enable him to make preferences thereafter—or 
whereby the trustee or debtor might be enabled to coerce 
creditors into a submission to terms inconsistent with their 
legal rights. None of these are in point with the case now 
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June 1841 before us, but from them we think a principle is to be extrac- 
Hafner ted, which it isour duty to cause to be faithfully applied to 


v 
Irwin. 


the case before us. That principle is this: that the whole 
purpose of the parties to such conveyance must be the devo- 
tion of the property bona fide to the satisfaction of the pre- 
ferred creditors, and no part of that purpose the hindering or 
delaying of cveditors, except so far as such hindrance or de- 
lay is the unavoidable consequence of the preference so giv- 
en. Every contrivance to the intent to hinder creditors— 
directed to that end—is “malicious” that is to say, wicked. 
Where such hindrance is but an incidental consequence of — 
an act not directed to that end, and bona fide done with an- 
other and rightful intent, it may be regretted as an unfortu- 
nate result, but cannot be held to impart to the act a wicked 
or malicious intent. But if the hindrance of creditors form 
any part of the actual intent ot the act done, so far the act 
is as against them a wicked or malicious contrivance— 
and it is notto be questioned that a conveyance or assu- 
rance, tainted in part with a malicious or fraudulent in- 
tent, is by the statute made void as against creditors 
in toto. 

The testimony given upon the trial was such as to war- 
rant the defendants in praying the specific instructions, for 
which they asked, if in law such instructions were correct. 
There certainly was evidence tending to shew that it was a 
condition of this deed, as understood between the parties 
thereto, that it should not be registered nor put in use but 
keptasecret from the world, until after the 20th of February 
ensuing the date, that is to say, the day before which a sale 
was to be forborne, unless such registration became necessary 
in order to hinder the creditors of the debtor from obtaining 
satisfaction out of the property. There was also evidence 
tending to show that it was a further part of the agreement 
between the parties, that the transaction should be kept se- 
cret, at all events until the debtor should escape beyond the 
reach of the process of his creditors. For the purpose, there- 
fore, of testing the legality of the special instructions asked 
we will suppose that this agreement appeared in extenso up- 
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on the face of the instrument, as a condition thereof, and en- June 1841 
quire, whether so appearing, it would not manifest that the “Hafner 
instrument was contrived of malice, to the intent to hinder v 
and delay creditors of their just and lawful actions and debts? Irwin. 
It seems to us that the answer to this question must be in 


the affirmative. The instrument, excluding the condition, 
would purport to be an absolute conveyance of the property 
by Dwight for the satisfaction of his creditors—while the 
condition would shew, that, in truth and according to the un- 
derstanding of the parties, it was to remain his property 
until the 20th of February, unless his creditors should attempt 
to regard it as such—and then the conveyance was to be put 
in use in order to repel these attempts. The defeating of 
these creditors is the purpose, which is to call theconveyance 
into activity—the direct intent of the conveyance is to shield 
the debtor’s property from the creditors, and the conveyance 
itself is a contrivance, whereby to carry this intent into exe- 
cution and to accomplish this purpose. But moreover, in the 
case supposed, a part of the price of the deed is the secrecy 
of the plaintiff, in regard to the debtor’s scheme of running a- 
way. We need not, and cannot, lay down as a rule of law, 
that those, who take securities from a debtor about to ab- 
scond, must apprise creditors of his intention to place him- 
self beyond their reach, under penalty of forfeiting such se- 
curities—but we feel ourselves justified in holding that when | 
secrecy is part of the consideration of such securities—the 
securities are contaminated thereby, and ought not to be re- 
garded as given bona fide. 
| This view is, we thiak, corroborated bymany obvious and | 
very important considerations of public policy. Among the 

most severe trials, to which the honesty of man can be sub- 
jected, is that of inability, with all his means, to meet all his 
debts. He is assailed by temptations of interest, of shame, of 
affection to wander from the straight line of duty, and he is 
entrusted by the law with a dominion over what is in justice 
the property of his creditors, which, if they are permitted to 
become bidders for his favor, converts them also into tempt- 
ers to dishonesty. It is enough, perhaps more than enough, 
for human infirmity, that the debtor shall be allowed, under 
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June 1841 these distressing circumstances, to select according to his un- 


bribed judgment among his creditors for those who merit a 
preference, and to make asimple and unconditional appropri- 
ation of his property to the payment of their claims. But to 
allow him to negotiate for terms with them—to seek out those, 
who will be most favorable to him, either in the way of pro- 
fit or commerce, direct or,indirect—to stipulate openly or cov- 
ertly with regard to the property conveyed other than its ap- 
propriation to the purposes of the conveyance—would be in- 
jurious to the best interests of the community. 

Much has been done to obviate the mischiefs, occasioned 
by these assignments of insolvent men, by the act of Assem- 
bly, which denies to them efficacy, as against creditors, but 
from the time of registration. This act isa legislative de- 
claration, that secrecy with respect to such instruments is a- 
gainst public policy. The courts of justice ought to act in 
furtherance of this policy. ‘They should regard all devices 
and shifts, intended of purpose to surprise creditors by secret 
conveyances in trust, although they do not fall within the 
letter of the statute, and, therefore, are not avoided thereby, 
as contrivances denounced by the law. 

The time has come when, if possible, some plain rule 
should be laid down, in regard to these conveyances, “ so 
simple that honest debtors cannot mistake it, and fraudulent 
ones will be deterred from its violation by the certainty of 
defeat,” (per Southerland, Justice, Enover vs. Wakeman 11 
Wen. 203,) and that rule is this, that the debtor may thereby 
make an appropriation of his property to the payment of par- 
ticular creditors—but there must be nocondition, direct or in- 
direct, controlling this application. Allover and above what 
is necessary for the devotion of the property to the payment 
of the debts “cometh of evil.” 

The judgment is reversed and a new trial awarded. 


Per Curiam, New trial awarded. 
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It is no objection to a man’s taking the insolvent debtor’s oath, under June 1841 


our act of Assembly, that he has conveyed, ina deed of trust to satis- 
fy certain creditors, an amount of property, greater in value than the a- 
mount of debts secured by the deed, when he sets forth the deed in 
his schedule and surrenders all his resulting interests. 

When one, who applies to take the insolvent debtor’s oath, upon render- 
ing a schedule, sets forth in his schedule that he has made a deed in 
trust of certain property to satisfy certain creditors and surrenders all 
his interest in the property mentioned in such deed, it is still compe- 
tent for the opposing creditor to have an issue made up whether the 
said deed is not fraudulent, and if found fraudulent by a jury, to cause 
the debtor to be imprisoned, until he surrenders the property itself. 


This was an appeal from the judgment of the Superior 
Court of Law of Guilford County, at Spring Term, 1841, his 
Honor Judge Pearson presiding. The defendants were ar- 
rested on aca.sa. issued on a judgment obtained against them 
by Peter Adams. Having entered into bond, given due no- 
tice and filed their schedule, all according to the act of Assem- 
bly for the relief of insolvent debtors, they appeared at court 
and prayed to be admitted to take the oath prescribed by the 
act. In their schedules respectively, among other things, 
each of them set forth a deed of trust, which he had made, 
conveying certain property to a trustee, to be sold for the pay- 
ment of certain debts; and each of them made a surrender in 
the following words, to wit: “I hereby surrender all inter- 
est which I have orcan have, directly or indirectly, in and 
to all the property and estate conveyed in the deed of trust a- 
bove referred to; and I have herein and hereby surrendered 
all the estate, belonging to me and now recollected by me, 
and I furthermore surrender all property, interest and title, 
to which I may be entitled, directly or indirectly, on earth, 
which may not now be recollected by me.” The plaintiff, 
Peter Adams, suggested fraud on the part of the defendants, 


501 








502 IN THE SUPREME COURT 


June 1841 and offered, under the direction of the court, to make up the 

“Adams  2llowing issues: 

v 1st. The defendants are guilty of fraud by making fraudu- 

Alexander jent conveyances of their property to delay, let and hinder the 
plaintiff in the collection of his money. 

2d. The defendants are guilty of iraud in concealment of 
debts and property, sufficient in value to pay the debt or debts 
with which they are charged in execution; and the plain- 
tiff offered to make the following specifications of fraud: 1st, 
that the defendants have and own an interest in the proper- 
ty described in the several schedules of more than the value 
of the debt or debts, with which they are charged in execu- 
tion, which they have conveyed in trust, whereby to secure 
the same, and expect profit and advantage, whereby to de- 
fraud or deceive the plaintiff. 2dly. The defer.dants have 
money, which, added to the estate or property described in 
their several schedules filed, and copies of trust deeds filed, 
makes a sum greater than the debts they justly and truly 
owe, including the plaintiff’s debt. 3dly. That the defend- 
ants executed, contrived and devised the deeds of trust (co- 
pies of which are filed) of malice, fraud, covin or collusion, 
to the end and purpose and intent to delay, hinder and de- 
fraud the plaintiff, to prevent their property from being made 
subject to the payment of the plaintiff’s debt within a reason- 
able time, and to secure the enjoyment to themselves. 4thly. 
That the defendant Dan Alexander has one hundred shares 
in the State Bank of North Carolina; and the said Dan A- 
lexander has conveyed the said hundred shares fraudulently, 
with a view, purpose and intent as described in the third spe- 
cification. 

But it was the opinion of the court that it was not mate- 
rial, whether the defendants had set forth in the schedule, 
property, money, or effects, amounting in value to more than 
sufficient to pay all the debts they justly and truly owed, in- 
cluding the plaintiff’s debt, which issue the plaintiff’s coun- 
sel insisted on submitting to the jury. But supposing that 
to be the case, it was, in the opinion of the court, no reason 
why the defendants, being taken on a ca. sa., for a debt con- 
tracted in the year 1839, might not be permitted to file 
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schedules of their property and take the oath. The court June 1841 
was also of opinion that it was not material, whether the de- ‘i 
fendants, or either ot them, were guilty of fraud, by making = y 
fraudulent conveyances of their property to delay, let or hin- Alexander 
der the plaintiff in the collection of his money; which issue 
the plaintiff’s counsel proposed to be submitted to a jury, 
and uader which he proposed to shew, that, in October, 1840, | 
the defendant Dan Alexander made a deed of trust to one 
William S. Alexander, including all of his property, to an a- 
mount much greater than the debts mentioned in the said 
deed of trust, with an intent to hinder, delay and defraud the 
plaintiff; and to shew, that, in March, 1841, the other de- 
fendant, William S. Alexander, made a deed of trust to one 
Harris, includingall of his property, to an amount much great- 
er than the debts mentioned in the said deeds of trust, with in- 
tent to hinder, delay and defraud the plaintiff. But ever sup- 
posing such to be the fact, it was, in the opinion of the court, 
no good reason why the defendants, taken under a ca. sa. for 
a debt contracted in 1839, might not be permitted to file their” 
schedules, setting out the trust resulting to them, and take 
the oath. Under the direction of the court, the following 
issue was submitted to the jury: “ Have the defendants, or 
either of them, concealed any property, money or effects be- 
longing to them or either of them, or held by any person or 
persons in trust forthem or either of them? and have they 
omitted to set forth the same in their schedules respectively? 
and do the schedules now filed by them respectively set forth 
and make a full disclosure and discovery of all the proper- 
ty, money and effects belonging to them, or either of them, 
or property and money held by any person or persons in trust 
for them or either of them?” The jury found the issue in 
favor of the defendants. Whereupon the defendants’ coun- 
sel moved that they be permitted to take the oath; but the 
plaintiff, being dissatisfied with the opinion of the court, as 
to the materiality of the issues proposed by him in addition e 
to the issue submitted, prayed an appeal to the Supreme 
Court, which was granted. 

J. T. Morehead for the plaintiff. 

Iredell for the defendants. 
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June 1311) Rurrin, C. J. The defendants were arrested upon a 
Adams C@Pias ad satisfaciendum, at the suit of the plaintiff, and 
v gave bond for their appearance, to take the benefit of the act 
Alexander for the relief of insolvent debtors. Each of the defendants 
filed a schedule, and gave the proper notice of his intention 
to avail himself of the benefit of the act; and moved the 
court to swear to his schedule and bedischarged. On the 
13th day Of October, 1840, D. Alexander conveyed to a trus- 
tee lands and slaves, anda number of other chattels, in trust, 
toscll after the first day of January, 1842, and ont of the 
proceeds pay certain debtsin the deed enumerated; and in 
the event of the said debts being paid, without a sale of the 
property, or that any part should remain unsold, after pay- 
ing the debts, then in trust to re-convey to the said D. Alex- 
finder. On the 25thof March, 1841, the other party, W. 
F. Alexander, madea similar deed, whereby he conveyed 
lands and assigned his debts to a trustee upon the like trusts: 
Each of the defendants annexed to his schedule a copy of 
the deed of trust by him made; and, in the schedule, each 
assigned “all the interest resulting to him in the property, 
or proceeds of sale thereof, conveyed by the deed of trust, of 
which the copy is filed herewith, after satisfying the debts 
secured thereby.” The plaintiff opposed the motion of the 
defendants, and suggested that they ought not to be dischar- 
ged, because the defendants had respectively set forth, in their 
schedules, property, money and effects of value more than 
sufficient to pay all the debts they justly owed, including 
that tothe plaintiff. And the plaintiff prayed the court to 
direct an issue to be made up thereon and tried by a jury. 
But the court refused the motion of the plaintiff, because, 
admitting the suggestion to be true, it furnished no reason, 
why the debtors should not schedule or assign their proper- 

ty in this proceeding and take the oath, and be discharged. 
The plaintiff also suggested fraud and concealment of 
property and effects by the defendants; and, particularly, that 
the deeds of trust, made by the defendants respectively and 
referred to in their schedules, were made with the intent to de- 
fraud and delay the plaintiff and other creditors of the recov- 
ery of their debts and to reserve and secure a benefit to them- 
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selves. And the plaintiff prayed the court to direct issues ac- June 1841 
cordingly to be made up as to each of the said deeds, and ye em 
tried by a jury. But the court was of opinion, thatit was —v 
not material, whether either of the deeds was fraudulent or Alexander 
not; and, supposing it to be so, that it furnished no good rea- 

son, why the defendans might not be permitted to file sched- 

ules, setting out therein the trusts resulting to them, and 

take the oath; and therefore the court refused this prayer of 

the plaintiff also. 

The court then directed an issue in the following form: 
Hath the defendants or either of them concealed any property, 
money or effects, belonging tothem or either of them, or 
held by any person in trust for them or him, and omitted to 
set forth the same in the respective schedules, by the defen- 
dants filed? And do or do not the said schedules respectively 
set forth and make a full disclosure and discovery of all the 
property, money and effects telonging tothe defendants re- 
spectively, or held by any person in trust for them or eith- 
er of them? Upon that issue, the jury found in favor 
of the defendants; and the plaintiff, being dissatisfied with 
the opinions of the court before mentioned, appealed. 

Upon the first point made at the trial, this court entertains 
the same opinion his Honor gave. Itis said, on the contrary, 
that the terms of the oath, and all the provisions of the act, 
taken together, show, that only the case ofa debtor, who is 
insolvent, was in the contemplation of the legislature; and 
therefore a person, who is able to pay his debts and puts into 
his schedule more property than will pay all of them, is not 
within the act. Itis very clear, that no other case was 
thought of, but that of insolvency; because it was not expect- 
ed, that any person, fully able to pay all his debts would ap- 
ply to take the benefit of the act. But there is nothing to pre- 
vent one in that situation doing so, should he happen to be 
under the necessity of making the application, as the means 
of being enlarged from imprisoninent. ‘The oath is, that the 
schedule is true, and that the debtor has not “any other estate” 
of the value of the debt. The object of the law is to enforce 
the surrender of all the debtor’s property, so that tie 
debt may be paid altogether, or as’ far as the prop- 
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June 1841 erty will go. When the surrender of all is made, 


_—_—- — 


Adams 


Vv 


~ whether that be little or much, the debtor is to be enlarged. 


And it certainly never can be imputed as a crime to the debt- 


Alexander or, for which he is to be continued in prison, that he has sur- 


rendered too much property; more than will pay all his debts. 
It will not indeed often occur, but a case may easily be con- 
ceived, where a stranger, whose property was in a distant 
country and unknown here, might find the surrender of it the 
only means of escaping the jail, because he could not imme- 
diately find a purchaser. Itis not uncommon where the 
system of bankurptcy is established, that although the debt- 
orcould notimmediatel y command his money, and so was prop- 
erly declared bankrupt, for not punctually paying hisdebts, yet 


~ his estate, when got in by the assignees, pays twenty shillings 


in the pound and leaves a surplus tor the bankrupt himself. 
The proceedings under our act upon scheduled property are 
of the nature of an assignment in bankruptcy; and the same 
principles are applicable tv both in the point now under con- 
sideration. 

Upon the next question, the opinion of this court differs 
from that of his Honor. The fourth section of the act for 
the relief of insolvent debtors, Rev. St. ch. 58, requires the 
debtor “to set forth an exact aceount of his estate and all 
other circumstances relating thereto;” and by the 11th section 
all the estate, effects and debts, contained in the schedule, 
are yested in the sheriff, who is to sell the estate and collect 
the monies and pay the whole into court, to be distributed a- 
mong all the creditors, as mentioned in the next section. It 
is to be remembered also, that the 10th section, which gives 
the issue to the creditor, enacts, that, if the jury finds any 
fraud or concealment of effects, the debtor shall be adjudged 
to be imprisoned, until he make a full and fair disclosure, 
by filing a new schedule; and, then, by giving a new notice, 
he may at the next court take the oath and be let out of pris- 
on. ‘This last provision was introduced by the act of 1830; 
that of 1822 having left it uncertain, how long a person, 
found guilty of a fraud, might be kept in jail, or whether he 
could be discharged at all as an insolvent. The provision 
as now existing shews a just reprobation and denounces a 
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reasonable penalty on dishonest practices in debtors. They 40*¢ 1841 
Adams 


are not entirely deprived of the privilege of being dischar- 
ged, by taking the oath of insolvency; but they are only ad- 
mitted to that privilege, at the end of an imprisonment from 
one term of the court to the other, and then upon filing a true 
and unimpeached schedule. In the present case, therefore, the 
plaintiff had a right to impeach the schedule, for the two-fold 
purpose of praying his debtors, if found guiltyef fraud and of 
not giving the exact account of their estates required by the 
act, into the custody of the sheriff—there to remain until the 
next court, as a just punishment for their covin; and also of 
having all the estate, which ought legally to be applied to the 
satisfaction of the plaintiff and the other creditors, vested in 
the sheriff for that purpose. Now, this can only be effected 
by having a new schedule and including therein, the proper- 
ty omitted in the first, or fraudulently conveyed or conceal- 
ed. For the statute does not merely, upon the finding of 
the fraud, vest in the sheriff the property in respect to which 
the fraud has been found; but it vests in the sheriff “all the 
Jands contained in the schedule, and all the goods and chat- 
tels and debts and demands set forth and described in the 
schedule.” Hence, only those interests, particularly sched- 
- uled, vest in the sheriff, or enure to the benefit of the credit- 
ors. And hence, also, the necessity of a new schedule after 
fraud found, and a new issue on it. Then it remains to be 
considered, what interests or estates ought to be scheduled? 
Upon that point the court is of opinion, both from the reason 
of the thing, and from the particular provisions of the statute, 
that the schedule ought to disclose every interest, which 
would have been liable to the creditor on fi. fa., or ought 
in law or equity to be subject to the creditor’s demand. If, 
therefore, the debtor has made a deed of trust in fraud of 
some of his creditors, it is not sufficient that the schedule 
should contain the resulting trust of the maker of the deed. 
If the deed is fraudulent, it is void as against the creditor, 
and he is not confined to the resulting trust, but may take 
the property, the corpus itself. Here, the debtors have sched- 
uled only the resulting trust, which affirms the other trusts 
to be bona fide and good, and is an assignment of the surplus 
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June 1941 only after all the other purposes of the deed have been answer- 


Adams 
v 
Alexan- 
der. 





ed. And that was right, supposing the deeds of trust to be bo- 
na fide and valid conveyances. But they may not be, and the 
plaintiff tenders an issue that they are not; and if they be not, 
then theschedu le ought to set forth the property itself, as being 
in the debtor, notwithstanding the deed made by him. The 
property, it is true, is not in him, as between himself and hisali- 
enee; butit is in him forthe purposesofhis creditor, and therefore 
ought to be inserted in the schedule, that the sheriff, as his as- 
signee by operation of law, may bring an action against the 
debtor’s alienee to try the validity of the deed. 'This will be the 
clearer, if we suppose that instead of a deed of trust, this were 
an absolute deed, and found by the jury, on an issue, to be 
fraudulent. Iu that case, the Statute says, the party shall 
make a new schedule, and be imprisoned, until he shall 
make it. Why is it to be made? Unquestionably, for the 
purpose of including in it, among other things, the property 
fraudulently conveyed, and omitted in the former schedule ; 
so that, under the new assignment, the sheriff may assert a 
right to that property for the benefit of the creditors. Un- 
der the scl.edule, as it is, the sheriff can only claim to be as- 
signee of the resulting trust. Whereas, if the deed be frau- 
dulent, the whole property, as conveyed by the deeds, ought 
to be taken away from the trustees, and vested in the sheriff. 
If this were not so, a voluntary and fraudulent conveyance 
would be affirmed as against creditors, merely upon the 
ground, that the fraudulent donor was bound by his deed, 
and took the oath of insolvency, without including that pro- 
perty in his schedule; which, we think, can not be. It is 
analogous to the common case in England of an assignee in 
bankruptcy recovering property, which the debtor, in con- 
templation of bankruptcy, passed to a favoured creditor in 
fraud of the rights of the other creditors under the bankrupt 
law. The conveyance being in fraud of the law, which pro- 
vides for an equal distribution of the bankrupt’s estate, it is 
held to be void; and, although the debtor could not recover 
the property conveyed by him, his assignees may. The 
same law must be here, and for the like reason. Therefore, 
assuining the deeds to be fraudulent, as his Honor did, the 
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defendants could not be discharged, upon an assignment of June 1841 


their resulting trusts, but should have been required to as- 
sign the estates conveyed in the deeds; and, to ascertain the 
true character of those conveyances, the plaintiff had a right 
to have an issue tried, as tendered by him. 

It is true, perhaps, the jury might have found all that 
was necessary for the plaintiff upon the issue, as framed by 
the court. But it must be supposed, the court gave to the 
jury by way of instructions the same opinion, which was de- 
livered on the plailitiff’s motion for a special issue on the 
deeds, and, therefore, that the same error pervaded the trial 
throughout. Under this view of the case, therefore, we deem 
it proper to reverse the decision, and direct the verdict to be 
set aside anda venire de novo to try the issue before made 
up, with liberty to the plaintiff to have the other issue, be- 
fore asked by him, also tried, and such others as the Superi- 
or Court may further allow. 


Per Curiam, New trial awarded. 


DEN EX DEM. CORNELIUS FLYNN os. JOHN W. 
WILLIAMS. 


Where one, who has an eslate of inheritance in possession, a8, in this case, 
a fee conditional, the condition being that if he died without leaving is- 
sue living at his death, the estate should go over, and sells the same, 
and binds himself and his heirs in a general warranty ; his heirs are 
bound, whether the warranty be lineal or collateral, and whether they 
have assets by descent or not. 

A purchaser at an execution sale acquires no other or further title, than the 
defendant in the execution had at the time of the sale. 


This was an action of ejectment, tried at Spring Term 
1841, of Beaufort Superior Court of Law, before his Honor 
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Jone 1841 Judge Bartey. The lessor of the plaintiff claimed title un- 





Flynn 


v 


der a deed, dated the 14th of September, 1826, from Joseph 
R. Hanrihan to said lessor, and proved that, in 1838, the de- 


Williams. fendant rented the turpentine boxes on the said land, from 


Joseph R. Hoyle, who professed to act as the agent of the heirs 
of the said Joseph R. Hanrihan the said Joseph being then 
dead; and proved, further, that the defendant was in possession 
of the land at the issuing of this writ. The lessor of the paintiff 
offered in evidence the will of Walter Hanrihan, by which 
an estate was limited to William K. Hanrihan, upon a con- 
tingency therein mentioned. ‘The will was proved at May 
Term, 1823, of Beaufort County Court, and so much of it as 
relates to this question, is as follows: “I give and devise to 
my son, Joseph R. Hanrihan, all my possessions on Blount’s 
creek, &c.” “In case my son, Joseph R. Hanrihan, should 
leave no issue at the time of his death, I then devise the 
aforesaid lands, already given him, to my son, William K. 
Hanrihan.” The lessor of the plaintiff also proved, that Wil- 
liam K. Hanrihan, named in the said will, died in 1834; that 
Joseph R. Hanrihan was the sole heir of the said William, 
and that the said Joseph died in 1837, leaving no issue.— 
The defendant then offered in evidence a judgment obtained 
at Fall Term, 1836, of Beaufort Superior Court of Law, for 
$800, by Andrew Christie, against the said Joseph R. Han- 
rihan, in a suit which was pending in said court at the date 
of the deed, from the said Joseph to the said Flynn, upon 
which judgment execution issued, under which the lands 
in question were sold and bought by said Christie. It ap- 
peared that the fee simple value of the lands conveyed by said 
Joseph to the lessor of the plaintiff, at the time of said con. 
veyance, was six thousand six hundred dollars, and their 
annual value between five and six hundred dollars. The 
consideration expressed in the deed to Flynn, was five hun- 
dred and thirty dollars. The suit of Christie was brought 
to recover damages for an assault and battery. 

The defendant contended that in law the deed to Flynn, 
of September, 1826, was fraudulent, on account of the inade- 
quacy of the consideration, and requested his Honor so to in- 
struct the jury,which instruction was declined. The defen- 
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dant further contended, that the said deed did not convey the June 1841 
fee simple in said lands, but that the estate of Flynn there--,___ 


in ceased by the death of Joseph R. Hanrihan; that said deed 


was fraudulent, and therefore defendant was not estopped to Williams. 


shew that the title of Joseph R. Hanrihan was divested out 
of the lessor of the plaintiff by the judgment, execution and 
sheriff’s deed to Christie. Jt was proved that after the deed 
to Christie, to-wit, in 1828, the lessor of the plaintiff surren- 
dered the possession of the said lands to the agent of Chris- 
tie; and the Judge was requested to charge that thereby the 
possession was changed and was in Christie, whereby the 
lessor could not recover in this action. ‘The subscribing wit- 
nesses to the deed from Joseph R. Hanrihan stated, that no 
money was paid, as far as they knew, as-a consideration for 
the said conveyance. The defendant contended, further, that 
a demand of possession before action brought should be 
shewn. 

His Honor charged the jury, that if the defendant claimed 
under the heirs of Joseph R. Hanrihan, as stated herein, he 
was estopped to allege that the deed from the said Hanri- 
han to the lessor of the plaintiff, was fraudulent as against 
Christie, and further, could not shew that the title was in 
Christie, because he deduced no title from Christie to him- 
self. His Honor instructed the jury, that, upon the death of 
William K. Hanrihan, the fee simple in the said land vested 
in the lessor of the plaintiff; and that the said Joseph R. 
Hanrihan and his heirs, and those claiming under him, were 
estopped to deny the same, and that no demand of possession 
was necessary, if the defendant claimed title in himself. His 
Honor further charged the jury, that the defendant could not 
avail himself of this surrender of possession, because he did 
not claim under Christie. Under these instructions, the ju- 
try found a verdict for the plaintiff, judgment was rendered 
hereon, and the defendant appealed to the Supreme Court. 


No counsel for the plaintiff 
J. H. Bryan for the defendant. 


Dante, J. This is an action of ejectment. Walter Han- 
18 
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rihan devised the land in controversy to his son, Joseph R. 
Hanrihan ; the testator in his will then says, “In case my 
son, Joseph R. Hanrihan, leave no issue at the time of his 
death, I then devise the aforesaid land already given him, to 
my son, William K. Hanrihan.” Joseph R. Hanrihan, in the 
year 1826, conveyed the /and in fee by deed of bargain and 
sale, to the lessor of the plaintiff, and bound himself and his 
heirs by general warranty. William died in 1834, and Jo- 
seph was his only heir at law. And Joseph died in 1837, 
without issue. ‘The defendant on the trial contended that, 
as Joseph had but a conditional fee, at the time he made the 
conveyance to the lessor of the plaintiff, the executory devise 
in fee over to William, which descended on Joseph, in 
1834, on the death of William, did not pass by the said deed 
to the lessor of the plaintiff, but became vested in the heirs 
at law of Joseph, when he died without issue, in 1837. The 
Judge was of the opinion, that the deed of 1826 operated as 
an estoppel to the heirs of Joseph, and that they had no title. 
We will not now stop to enquire, whether the estoppel, by 
force of the deed of 1826, extended any farther than the mea- 
sure and extent of the estate, which the bargainor then had 
in the land; as we are of the opinion that the heirs of Joseph 
are certainly rebutted by the warranty, which descended on 
them. A lineal warranty is where the heir derived, or might 
by possibility have derived, his title to the land warranted, 
either from or through the ancestor, who made the warran- 
ty. Littleton S. 703, 711. 2 Blac. Com.301. 1 Shep. Touch. 
336, (Preston’s Edit.) And in all cases of a lineal warranty, 
if the right of the estate to be barred be the right of an estate 
in fee simple, it is a bar with or without any assets; for the 
rule is that, as tohim that demandeth fee simple by any of 
his ancestors, he shall be barred and bound by a lineal war- 
ranty that doth descend upon ‘him, untess he be exempted by 
some statute. 1 Shep. Touch. c. 337, 338. In this case it 
is the fee simple that is barred by the warranty descended on 
the heirs. But, suppose it be said that, as the limitation over 
to William, never vestedin Joseph, theclaimants are heirs 
ot William as to the land which vested in them on the death 
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of Joseph, without issue, (a question we do not decide,) still, June 1841 


if the warranty be either lineal or collateral, the heirs here 
to the land are also heirs to the warranty, and they are barr- 


Flynn 
v 


ed either with or without assets ; as Joseph, at the time the Williams. 


deed was made, was in possession, having an estate of inheri- 
tance in the land—he had a fee conditional. By the Statute 
of 4 Ann. C. 16, all collateral warranties, made by tenants for 
life, and persons not having an estate of inheritance in pos- 
session, shall be void against the heir. But if A. be tenant 
in tail in possession, remainder to B. his next brother; and A. 
makes a feoffment or levies a fine, with warranty from him 
and his heirs, and die without issue, this is a collateral war- 
ranty, which shall bar B., notwithstanding the statute, though 
no assets descend. 1 Shep. Touch. 341, (note 23, by Pres- 
ton.) -And, whether the warranty be lineal or collateral, the 
heirs in the present case are rebutted and forever barred, with 
or without assets. 

Secondly ; the defendant also contended, that the title to 
the land was in one Christie. He offered evidence to shew 
that, at the time Joseph R. Hanrihan executed the deed to the 
plaintiff, Christie had a suit for assault and battery pending 
against him—that Christie obtained a judgment, issued an 
execution, levied on this land, (alleging that it had been con- 
veyed to defeat his recovery,) had it sold, beeame the pur- 
chaser, that the sheriff executed to him a deed, and that the 
present lessor of the plaintiff surrendered to him the posses- 
sion. The Judge was ofthe opinion, that, as the defendant 
claimed under the heirs of Joseph R. Hanrihan, he was es- 
topped to allege that the deed was fraudulent as against Chris- 
tie; and, further, that he could not shew that the title was 
in Christie, because he deduced no title from Christie to him- 
self. Without examining these positions, it is enough to say 
that the evidence so offered was altogether immaterial ; for, 
assuredly, Christie could not acquire under his purchase any 
other or further estate, than Joseph R. Hanrihan, the defen- 
dant in the execution, hen had; and this estate was wholly 
at an end, when the said Hanrihan died without issue. The 
judgment below must be affirmed. 


Per Curiam, Judgment affirmed. 
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JOHN NEWLIN ts. RICHARD FREEMAN, & al. 


The probate of a will of lands by a married woman, cannot be had in the 
County Court. 

A married woman can only make an appointment in the nature of a will of 
real estate, under a power of appointment specially given in some deed, 
and that appointment the Courts of Equity have alone the jurisdiction 
to determine on and enforce. 

Bat a married woman, by her husband’s consent, can make a will of her 
personal property. 

And where he has covenanted in a marriage settlement, that she may 
make such will, but withholds his consent from the particular will she 
wakes, this is still her will as to personal property; sufficient, at least 
to repel his right of administering, and to authorize the granting of ad- 
ministration to her appointee, with the will annexed. 


In case of appointments, authorising married women to make a will of 
personal property, the appointment must be proved as a will in the 
proper court, and then is regarded in all courts as.a will. 

The following is the case reported by the Judge below to 
the Supreme Court. 

This was an issue devisavit vel non, tried at Orange Si Su- 
perior Court of Law, at Spring Term, 1841, before his Hon- 
or, Judge Pearson, between John Newlin, who propounded 
the paper writing, as the last will and testament of Sarah 
Freeman, and Richard Freeman and others, who entered a 
acaveat thereto. It was admitted that Sarah Freeman, at 
the time of making the supposed will, and up to the time of 
her death, was the wife of Richard Freeman, one of the ca- 
veators. It was also admitted, that marriage articles had been 
executed by them, before their intermarriage, by which, 
among other things, it was stipulated, “that the said Sarah 
shall have, use, possess and enjoy all her property of a per- 
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sonal nature, consisting as welkof the negroes now in posses- June 1611 


sion, as those which may hereafter come into existence of Newlin 


their increase, with her choses in action of every kind and 
description, free from any molestation or hindrance from 
him or any person claiming under him—and also the hire of 
the said negroes, and the accruing interest upon the said 
choses in action. And the said Richard Freeman doth fur- 
ther covenant and agree that the said Sarah shall have full 
power and authority to dispose of during said coverture, 
the whole or any part or portion of said property, by deed 
or will. And the said Richard Freeman doth further cove- 
nant and agree to, and with the said Sarah, to relinquish, and 
by these presents doth relinquish all right, which he may or 
might by the laws of the country possess, in case he survive 
the said Sarah, to succeed to her personal property as her 
next of kin.” ‘And it is further agreed by the parties here- 
to, that the said Sarah shall have full power and authority, 
during coverture, and by her last will and testament, to dis- 
pose of her said lands to whomsoever she shall choose; and, 
in case of failure by said Sarah to make such disposition by 
her Jast will and testament, such land upon her death shall 
descend toher heirs.” These articles were duly proved and 
recorded. ‘The counsel for the caveators insisted thatthe said 
Sarah could not in law make a will,disposing of either real or 
personal property. It wasthereupon agreed that this question 
should be reserved, and the issue submitted to the jury, free 
of this difficulty, and, if the jury found the issue in favor of 
the caveators, the verdict should be so entered; but if the ju- 
ry found the issue in favor of John Newlin, the verdict should 
be subject to the question reserved, which should be present- 
ed by a case agreed. The plaintiff proved, by the two sub- 
scribing witnesses to the will, the formal execution thereof, 
that they signed the paper in her presence and at her request 
—that she signed in their presence and acknowledged the 
paper to be her will; and that she was then of sound mind. 
The said witnesses proved that Newlin requested them to go 
up to Freeman’s—that Richard Freeman, the husband, was 
absent—that neither witness read the paper or knew what 
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June 1841 jt contained—that it was so folded down that they could not 


~ read its contents—they had known her along time, but had 
no intimate acquaintance with her—and one of them was 


Freeman asked by her, a year or more before that, if he would witness 


her will and keep it secret-she enjoined secrecy on both at 
the execution. 

‘The defendants then offered evidence to shew that the 
will was written at Newlin’s—that no one was present at 
the time but Newlin and the witness, Mr. Jackson, who 
wrote the will—that Newlin dictated the whole of the will 
—that the witness who wrote the will, had received no in- 
structions from Mrs. Freeman for the writing of a will,or this 
one in particular, nor after the will was written did he ever 
speak to Mrs. Freemau, nor she to him on the subject of her 
will. 'The defendants further offered evidence, shewing that 
Sarah Freeman could not read English, nor write the lan- 
guage—that she was a German woman, and could read Ger- 
man—that she was ignoraut—and, one witness, Dr. James 
Webb, said, would be easily imposed on by one in whom she 
had confidence—that she was 65or 70 years of age—that she 
and her husband, Richard Freeman, lived together on terms 
of affection—that she had declared, before making the will 
and afterwards, that, when she was dead, her negroes should 
be free, and serve no one. 

The plaintiff then introduced two other wills, written by 
Newlin for the supposed testatrix, previous to her marriage 
with Freeman and during her widowhood, devising and be- 
queathing her whole estate to Newlin, and proved, further, 
that she had great pecuniary confidence in Newlin, and en- 
trusted him with the management of all her funds. The sub- 
scribing witnesses to the wills introduced had never heard them 
read nor knew what they contained. Newlin was a member of 
the Quaker Society. Mrs. Freeman had always said that 
it was the intention of her former husband and herself to 
set the negroes free, and send them to a free state or country 
—that she could not do that, and she intended to give them 
to some steady old Quaker, who would not own slaves, and 
that both she and her first husband had repeatedly declared 
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that their relations never should have their property--she June 1841 
was of a fixed and decisive character—she was never heard Newli 
' . . ewlin 
by these witnesses to speak of her disposing of her property =v 
after she married Freeman. Freeman. 
The defendants then proved by Freeman and Crawford, 
that she had said she intended to give a part of her land to 
one of the sons of Richard Freeman, her husband, and 
another part to a young man named Crawford, whom she 
had raised, and the personal property, with the exception of 
her slaves, to her husband—that her slaves should not be- 
long to any one, but go free. 
His Honor charged the jury, in- substance, that if the 
execution of the will was obtained by undue influence, by 
fraud or imposition, they would find in favor of the defend- 
ants—that what amounted to such fraud, undue inftuence 
or imposition, as would be sufficient to set aside a will, were 
questions of law for the court, and the court then explained 
these terms to the jury—that whether such fraud, influence 
or imposition had been made ont were questions of fact for 
the jury—that it was not necessary to have direct proof, but 
it was sufficient if, from the evidence, the suggestions 
and arguments of counsel, and their own sense and observa- 
tion and knowledge of human nature, the jury were satisfied 
as reasonable men, that the paper writing had been obtained 
by undueinfluence, fraud or imposition—that after the formal 
requisites of a will had been proved, it was then for the cave- 
ators to make out undue influence, fraud or imposition—-that 
theexistence of these facts, like every other fact, must be pov- 
en, either directly or by such- circumstances as satisfy the 
jury of their existence. The jury found, upon the issue 
submitted to them, that the paper writing was the last will 
and testament of Sarah Freeman dec’d. 
The defendants’ counsel then moved for a new trial, alleg- 
ing errors in the instructions of the Judge, upon the questions 
of fraud, undue influence and imposition; for, although they 
admitted the definitions of those terms by the court were sat- 
isfactory, his Honor ought to have instructed the jury, that, 
if they believed from the evidence, that under the circumstan- 
ces of the case a fraud was easily practicable, they might say 
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they were not satisfied one was not practised, and thence 
infer its existence unless the contrary be clearly shown— 
that it was in the power of the jury and it might, as reasona- 
ble men, be their duty, for fear of fraudulent practices and in 
prevention of them, to find a traud or give a verdict, such as 
they would, if they had found a fraud, where there is a defect 
of proof to negative it—that his Honor did not inform the 
jury of the full extent of their power over the paper writing 
offered as a will, for, as they insisted, in wills the jury had 
more liberty to infer fraud than in other cases. His Honor 
refused to grant the motion for a new trial. 

The question reserved was then presented by this case a- 
greed. Some short time before their intermarriage, the said 
Richard and Sarah, executed under their hands and seals arti- 
cles of marriage agreement, the contents of which, so far as 
they regard this case, have been already stated. Afterwards 
in1835, the said Sarah, being then under coverture, executed 
the paper writing found by the jury to be her last will and 
testament, which purports to dispose of both real and person- 
al estate, which estate, as well the personal as the real property, 
is the property reserved to her by the articles of agreement— 
that at the time the said Sarah executed the said paper writ- 
ingthesaid Richard her husband, had no privity or knowl 
edge of the same, and that the existence of the said paper 
writing did not come to his knowledge until in the year 1839, a 
few days after her death, when the said Richard objected to 
the same and continued his objecting up to the time it was 
offered for probate, when he and the others, tLe heirs at law 
of the said Sarah, entered their caveat. Sarah Freeman nev- 
er had a child 

As to the personal property, the court was of opinion that 
Ri®hard Freeman, having given to the said Sarah the pow- 
er to dispose of the personal estate, to which he would oth- 
erwise have been entitled by the marriage, was barred by 
the marriage articles; and that it was according to the course 
of the court to admit the paper writing to probate, as the 
foundation of further proceedings in equity. It was there- 
upon considered by the court that the paper writing be admit- 
ted to probate, as the last will and testament of Sarah F'ree- 
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man, disposing of the personal estate therein mentioned, and June 1841 


that the same be so certified to the County Court. 

As to the real property, the court was of opinion, that 
Semes coverts, being excepted in the statute of Henry 8th, 
had no power to devise real estate, and that the heirs at law, 
not being parties, were of course not affected by the marriage 
articles. It was therefore considered that the paper writing, 
so far as it disposes of real estate, should not be admitted to 
probate as the last will and testament of Sarah Freeman, 
disposing of the real estate therein mentioned, and that the 
same be so certified to the County Court. 

With which judgment, as to the personal estate and the 
refusal ofthe motion fora new trial, the caveators being dissatis- 
fiied, prayed an appeal to the Supreme Court. From the 
other part of the judgment, the plaintiff appealed. 


Waddell, for the plaintiff, cited the following authorities: 
2 Chitt. Blac. 280, n. 3, 2; Ves. Sen’r. 191; 2 Eden. 239; 
1 Bro. Par. Ca. 486; Ambler 565; 2 Roper Hus. & Wife 180; 
4 Kent’s Com. 505; 3 Ash. 160; 1 Ves. jr. 46. 


Saunders contra. 


Gaston, J. We are of opinion that none of the excep- 
tions, urged by either of the parties to the judgment below, 
can be sustained, and that the Jaw has been fairly expounded 
and correctly administered upon the trial. ; 

The instrument upon which the issue was made up could 
not be found a will of lands, because the supposed testatrix 
was a married woman, and therefore in law incapable of de- 
vising lands. By the common law of England, after the con- 
quest lands could not be devised, but the statute of Wills 32, 
H. 8, ch. 1, explained, because of abundant caution, by Stat. 
34, H. 8, ch. 5, enacted that all- persons seized in fee simple 
(except femes coverts, infants, idiots, and persons of non- 
sane memory) might devise to any other person, except 
bodies corporate, two thirds oftheir land held in chivalry, 
and the whole of those holden in socage. This was the law 
brought over to this country by our ancestors, and, as all ten- 
ures here before the revolution were by free and common 

19 








Jone 1841 


Newlin 
v 
Freeman. 








IN THE SUPREME COURT 


socage, this power of devising applied to all lands within the 
colony. Many laws have since the revolution been enacted 
by our Legislature on the subject of devises, but none eith- 
er extending or abridging the power of tenant in fee simple, 
such as it existed at the revolution. A married woman, 
neither in the country of our ancestors nor with us, ever 
had capacity to devise. It is true that she might by means 
of a power, properly created, appoint a disposition of her real 
estate after death, which power must be executed, like the 
will of afeme sole, and is subject very much to the same 
rules of construction. But the act, if good, is valid as an ap- 
pointment under a power, and it is not a devise; for to hold it 
such would be to give to a married woman acapacity which 
she did not possess at common law and which no statute 
has conferred upon her. The question here submiteed, so 
far as the lands of the testatrix were concerned, was not 
whether a valid appointment had been made, for that ques- 
tion could not thus be tried; but whether the paper writing 
produced was agood will. No finding ofthe jury in this 
case, nor adjudication thereon, can prevent the propounder 
of this will from setting up the disposition of the lands, con- 
tained in it, as an appointment in equity, should he think 
proper to bring it forward as such, before the proper tribunal, 
against the proper parties. When thus preferred, its validity 
as an appointment may be tried as such court shall direct, but 
not until then. Very different, however, is the law on the 
subject of the disposition of personal estate to take effect after 
death, by what is properly called a ¢estament. Whatever 
fluctuations in the law might have existed upon the subject 
of testaments at an early period, a general power to dispose 
of chattels by testament existed long before the statute of 
wills, in every part ot England, except in the province of 
York, the principality of Wales, and the city of London, 
where by custom, if the testator had wife or children, the 
power was restricted to a part only of the testator’s goods, 
The validity of a testament was by the law a question exclu- 
sively for the determination of the ecclesiastical tribunals, 
and these tribunals, in passing upon that question, were gov-, 
erned principally by rules drawn from the civillaw. ‘They 














OF NORTH CAROLINA. 


521 


held that a married woman, by her husband’s license, June 1541 


might make a testament, and where he had covenanted on 
marriage to allow her that license, but withheld it from 
the particular will in question, it was still her testa- 
ment, sufficient at least to repel him from the right 
of administering on her effects, as he was eatitled to do in 
case of intestacy, ard to authorise the granting of adminis- 
tration to her appointee cum testamento annexo. So exclu- 
sive is the jurisdiction of these courts over the subject matter 
of testaments, that when a power is secured to a married wo- 
man ot making an appointment of personal estate by will, no 
court can give effect to an appointment under that power, un- 
til the writing purporting to contain the appointment has 
been first proved in the proper Ecclesiastical Court as a 
will. And when it has received this probate, and unless 
this probate be called in, all other Courts are bound to regard 
the writing so proved asa will. (Ross v. Ewer, 3 Atk. 160. 
Cothay v. Sydenham, 2 Bro. 302. Rich v. Cockell, 9 Ves. 
369. Stevens v. Bagwell 15 Ves.139. Douglas v. Cooper, 
3. Mylne v. Keene, 378, 9th Con. Ch. Rep. 85.) Such is 
the law which obtained here upon the first colonization of 
of this country. Instead of the Ecclesiastical Courts, other 
courts were invested with jurisdiction over testaments, but 
the change of jurisdiction left the law of testaments unal- 
tered. Whocan make a testament—what is a testament— 
the necessity and effect of probate of a testament—are all 
questions to be decided by that law, having regard to the modi- 
fications thereof, which may have been made by legislative 
enactments. We know of none such effecting the .question 
now under consideration. See Harvey v. Smith, 1 Dev. & 
Bat. Rep. 186. 

It has been urged as an objection to his Honor’s instruc- 
tions, that therein he omitted to inform the jury, that, because 
of the facility with which a fraud might be practised upon a 
testator, under circumstances like to those shewn in the case 
before them, and because of the danger of such frauds being 
practised with impunity, unless a jury should infer fraud 
from the concurrence of many suspicious circumstances, and 
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June 1841 a defect of evidence to repel the inference, they ought not to 





require absolute proof of fraud. But to this objection it is a 
conclusive answer, that no such special instruction appears 
to have been prayed upon the trial, and the want of it is first 
brought to notice upon the motion for a new trial, when it 
was urged as a reason in favor of such motion. But, more- 
over, it is not improper to add, that this, which is insisted on 
as a fit matter for a special instruction, is anargument proper 
to be addressed to the discretion of the jury as rational men, 
and not a principle of law to be given to them in charge.— 
Downey v. Murphey, 1 Dev. §& Bat. 82. It is to be pre- 
sumed, that as an argument it was urged to the jury; and if 
so, it was not the duty of the Judge to repeat it. But if the 
fact be that the Counsel failed to urge it, the province of the 
Judge was not to supply arguments for either party. His 
duty is fulfilled if he “ state in a full and correct manner the 
facts given in evidence, and declare and explain the law aris- 
ing thereon.” Revised Stat. Ch. 31, Sec. 136. Nothing ap- 
pears on the Record to warrant a belief or doubt even that 
this was not done. 

The judgment must be affirmed. As both parties appeal- 
ed from the judgment of the Superior Court, and that judg- 
ment is affirmed in toto, we do not adjudge costs in this 
Court to either. If the Clerk’s costs have not actually been 
paid, he may collect them by execution under the provisions 
of the 24th Section of the 105th Chapter of the Revised 


Statutes. 


Per Curiam, Judgment accordingly. 
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“JOHN L. BETHEA, Adm’r of SUSANNAH ROBINSON, dec'd, 
ve. 


ALEXANDER McLENNON. 


The proceedings on an inquisition of lunacy are not void, because no af- 
fidavit accompanied the petition to the court, nor because the alleged 
lunatic was not present at the time of taking the inquest, nor be- 
cause the jury, in their inquisition, returned to the court, find that 


« he is lunatic and idiotic,” they having also found that * he is of 


non-sane memory”—the former words to be 1ejected as surplusage. 
It is generally proper that an affidavit should accompany the petition, bat 
this is a matter for the discretion of the court, to whom the petition is 
addressed. 
The alleged lunatic has a right to be present at the inquest; and if this 
. right is denied him, it isa good cause for setting aside the inquisition, 
But when an inquisition, taken by order of a court of competent juris- 
diction, is returned to and confirmed by the court, it is to he respected, 
like other judgments of a court, until it be reversed or superseded. 
In an action of detinue, the defendant may be permitted to plead, as a 
plea since the last continuance, the death of a slave named in the declar- 
ation; and in such a ease, the jury should be instructed that, if such 
death has happened, while the slave was in the defendant’s posses- 
sioy,and without his fault, they should not include any part of the 
value of the slave in the estimate of damages; bat if it has happened 


because of ill-treatment or culpable neglect, or, after a disposition of 


the slave by the defendant, they may include the value in such esti- 
mate. 

Evidence ought not to be received of the alleged death, unless the mat- 
ter be specially presented by a plea; and this plea may be received, 
if properly verified, at any moment before the verdict is rendered. 

The jury, however, in such a case, should give damages for the deten- 
tion of the slave, while living. . 

In trover the death of a slave converted does not affect the plaintiff ’s 
right to recover his value, because by the conversion the defend- 
ant made him his own. 

No agreement of the parties can confer on the Sapreme Court a juris- 
diction to render any other judgment, than what in law appears to 
them ought to have been rendered in the Superior Court. 


The case of Skipper v. Hargrove, Martin 74, cited and disapproved. 


This was an action of detinue for sundry slaves, tried at 
Fall Term, 1840, of Cumberland Superior Court of Law, 
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June 1841 before his honor Judge SerTte. It was proven that the 
~ slaves were once the property of the plaintiff’s intestate, but 


the defendant claimed them under a deed, made by the said 


M’Lennon jntestate to the defendant. It was insisted by the plaintiff, 


that, at the time of making the said deed, his intestate was 

non compos mentis. Asa part of his proof, the plaintiff re- 
lied upon an inquest of lunacy, a copy of the proceedings 
on which was produced. ‘To this the defendant objected, as 
being irregular and void. (The copy, so far as the objections 
apply to the proceedings, is hereto annexed.) The objections 
were overruled and the proceedings received by the court as 
prima facie evidence that the plaintiff’s intestate was non 
compos menlis at the period of the said finding, and so con- 
tinued, until the contrary should appear; but that it was only 
prima facie evidence at any period, and that the defendant 
was, notwithstanding, permitted to controvert the finding of 
the jury, in the inquest of lunacy, and to show that, at the 
time of this alleged conveyance, the plaintiff was of sound 
mind. And the jury was charged accordingly. The jury 
were further charged, that, if they believed the plaintiff’s 
intestate non compos mentis at the time of making the deed, 
the plaintiff was entitled to recover. On this point, his Honor 
adopted the definition of lunacy, idiotcy and non compos men- 
tis, as laid down inthe authorities read by the defendant’s 
counsel, but, in the process of illustration of what constitu- 
ted the sane mind, the posssession of which rendered a person 
competent to convey his property or make a contract, he made 
use of these words: “ it was such an one as was capable of 
making a discreet and prudent disposition of his or her pro- 

perty,” but said also that no weakness of mind, short of lu_ 
nacy, idiotcy or non compos mentis, was sufiicient to render in- 
valid the acts of the plaintiff’s intestate, ifno fraud existed in 

the factum of the execution, for that the law did not mea- 

sure the size of men’s intellects ; and, although a man might 

be dull or stupid, yet, if he was not of an insane mind or non 

compos mentis, his acts were valid. A verdict was render- 
ed for the plaintiffunder the charge, and arule fora new 

trial for the admission of improper testimony and misdirec- 
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tion being overruled and judgment rendered for the plaintiff, June 1841 


the defendant appealed to the Supreme Court. 
And if the Supreme Court should refuse the defendant a 
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new trial and should affirm the judgement of the Court be- M’Lennon 


low, it isagreed by the parties, that, as tothe slave Lewis, 
who died during the termand pending the trial, this matter 
should be considered as pleaded puis darrein continuance, 
or in such other form as would have rendered the fact of the 
death of the said Lewis available to the defendant. And it is 
further agreed that the Court, as to that part of the case, may 
render such judgment, as ought to be rendered, were the 
point properly presented and the action brought for that 
slave alone. But this agreement is not to affect or in any 
way interfere with the plaintiff’s verdict and judgement, so 
far as regards the other slaves sued for in this action. 


Copies of the record in the Inquisition of Lunacy. 
To the Worshipful Justices of Cumberland County Court: 


The petition of Lewis Robinson humbly shews, that his 
sister Susannah Robinson, an inhabitant of said County, is 
now about sixty years ofage, and that from her infancy she 
has been subject to great bodily infirmity, caused by a stroke 
of the palsy, which paralyzed her right. side; that from 
this cause and old age combined, she is now non compos 
mentis and incapable of managing her estate and business; 
that she has property, consisting of lands and negroes, and 
from her imbecility of understanding is wasting and de- 
stroying her property. Your petitioner therefore prays that 
a jury may be ordered to ascertain whether she is compos 
mentis, or capable of managing her affairs and estate. 

HENRY for pet’r. 


An order was thereupon directed to the sheriff, requiring 
him to summon a jury to make inquisition, &c. 

The following is the return of the jury: 

Persuant to an order of the Court of Pleas and Quarter 
Sessions for Cumberland county, ordering the sheriff of said 
county, to summon a jury of good and lawful men, to en- 
quire into the lunatic and insane condition of the mind of 
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June 1841 Miss Susannah Robinson, we, the undersigned, after being 
Bethea SU™moned and duly sworn, and from the testimony made in 
vy _ the case, we certify that she, the said Susannah Robinson, 
M’Lennon jg |unatic, idiotic, ofan insane mind, and altogether incapable 
of managing her affairs; that she has been in that situation 
from her infancy, but that the imbecility of her understanding 
has been increasing and more apparent for the last two 
years. Wealso ascertained that she, the said Susannah, has 
in her possession, as owner, about 500 acresof land situated 
on Cape Fear in Cumberland County, and five negroes, stock 

and household furniture. 

In testimony whereof &c. 





Signed by the Jurors. 


This report of the jury was returned and confirmed by 
the court, and a guardian adopted. 


No counsel for plaintiff. 


Strange for defendant. 


Gaston, J. In support of the exception taken at the trial 
to the admission in evidence of the inquisition of Lunacy, it 
has been insisted, in the first place, that the proceeding, where- 
in it was had, was so irregularly conducted, as to render 
such inquisition void. The alleged irregularities are, that 
the writ issued without a previous affidavit, and that it does 
not appear that the alleged Lunatic was present before the in- 
quest, or was notified to attend the inquest, when taking the 
inquisition. 

Considering the inconvenience and distress, which may re- 
sult from the issuing of a commission of Lunacy unnecessa- 
rily, it is a very proper caution to require, as preliminary 
thereto, an affidavit evidencing insanity and st.owing a fit 
ground for such a proceeding. It is manifest, however, that 
this is a matter of discretion, entirely under the control of the 
court, which has the general power, whenever it should think 
proper, to cause such writs to issue. It is true, that the Lu- 
natic is entitled to be present before the jury; and if they deny 
him this right, such denial would be a sufficient cause for 
setting aside the inquisition. But it cannot be that these al- 
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leged irregularities will so entirely avoid the Inquisition, that 
all persons may treat it as ipso facto null. The court had 
jurisdiction to issue the writ, the jury had authority to‘make 
the inquiry, and their inquisition, returned and confirmed by 
the court, must be regarded with the respect due to such sol- 
emn proceedings, until it be reversed or superseded. It was 
further insisted that the inquisition is vague, defective and re- 
pugnant—vague and defective because the jury do not, in di- 
rect terms, ‘say that the said Susannah is non-compos,” and 
repugnant in this, that the jury certify she is lunatic and 
idiotic. We do not feel the forceof these objections. By the 
writ, the jury are to enquire upon their oaths, and return to 
the court the result of that enquiry, as to the insanity of the 
alleged lunatic.. When upon their oaths, and under their 
seals, they certify that she is non compos, unquestionably 
they so say, and when they declare that they so say because 
of the evidence before them, it is an expression of that which 
would have been implied, had they made no reference to 
the evidence. Whatever they say ought to be in pursuance of 
the conviction produced by the testimony. Nor do we ad- 
mit that the inquisition is repugnant. It contains many un- 
necessary phrases and epithets used not ina technical, but in 
the ordinary sense. It states that she is lunatic and idiotic, 
not that she is a lunatic and anidiot. 'They further say that 
she is incapable of managing her affairs. All thesé may be 
rejected as superfluous and redundant, and then there re- 
mains the technical and precise finding that she is of an “in- 
sane mind.” This is enough to support the inquisition. 

The exception taken to the charge of the Judge, is in our 
opinion, unfounded. Whatever weight might be due to the 
criticism made upon a part of his Honor’s illustration of 
soundness of mind, viz. “that it is such as renders one capa- 
ble of making a discreet and prudent disposition of his prop- 
erty,” if this part were detached from the context and regard- 
ed as laying down the criterion, by which to discriminate 
between legal sanity and insanity, we have no right, nor is it 
consistent with fairness, thus to consider it. The case states 
this as part only of an illustration and sets forth that his 
Honor did give the jury correct information of what in 
20 
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June 1841 in law constituted unsoundness of mind, and specially in- 

Sethes structed them, that no weakness of intellect short of this legal 

y Unsoundness would avail to set aside the deed of Susannah 
M’Lens09 Robinson to the defendant. 

A question is made for our consideration, which is of 
much general interest, and upon which the counsel on both 
sides have earnestly pressed for our decision. It is not pre- 
sented in the regular mode, and instrictness we might excuse 
ourselves from noticing it. But we have considered it 
with much attention, and we will aot decline from declaring 
the result to which that consideration has conducted us. 
The case, so far as it makes this question, is as follows: “If 
the Supreme Court should refuse the defendant a new trial 
and should affirm the judgment of the court below, it is a- 
greed by the parties that as to the slave Lewis, who died du- 

_ Ting the term and pending the trial, the matter should be 
considered as pleaded puis darrein continuance, or in such 
other form as would have rendered available to the defend- 
ant the fact of the death of said Lewis; and it is further agreed 
that the court, as to that part of the case, should render such 
judgment as ought to be rendered, were the point prop- 
erly presented and the action had been brought for that 
slave alone. But this agreement is not to affect or in 
any manner interfere with the plaintiff’s verdict and judg- 
ment, so far as regards the other slaves sued for in this 
action.” 

Now it must be distinctly understood that no agree- 
ment of the parties can confer upon us a jurisdiction to rend- 
er any other judgment than what in lawappears to us ought 
to have been rendered in the Superior Court. Be our opin- 
ion therefore what it may upon the question thus presented, 
the judgment of this court must be that the judgment of the 
court below be affirmed, because in that judgment we see no 
error. It will be forthe parties, after the rendition of this 
judgment, to make their own arrangements for carrying into 
effect the spirit of their agreement. 

We hold it to be clear that the death or destruction of any 
specific thing, the subject of an action of detinue, occurring 
after the action brought, cannot avail to defeat the action 
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of the plaintiff. Detinue isa mixed action, brought torecov- June 1841 


er specific goods or the value thereof, if they cannot be had, 
and also damages for the detention. The plaintiff may des- 


suit brought—because thereby he falsifies his own writ. 
So if the party after suit brought, were to release the specific 
goods to the defendant, he would by this his act release the en- 
tire action. “There is a diversity,” says Lord Coke, “between 
the act of a party and an act in law; for a man by his own 
act cannot alter the nature of his action, and therefore if 
lessee for life or years do waste, now is an action of waste 
given to the lessor wherein he shall recover ¢wo things— 
viz. the place wasted and treble damages. In this case, if 
the lessor release all actions real, he shall not have an action 
of waste in the personalty only; and if he release all actions 
personal, he shall not have an action of waste in the realty 
only. And so it is, if the lessee doth waste, and after surren- 
dereth to the lessor his estate and the lessor accept thereof, 
the lessor shall not have an action of waste. But by act in 
law the nature of the action may be changed, as if a man 
make a lease pour terme @auter vie, and the lessor doth 
waste and then cestuy que vie dieth, an action of waste 
shall lie for damages only because the other is determined 
by act in law.” Co. Lit. 285 a. The termination of theplain- 
tiff’s interest in the goods, which in law necessarily follows 
when the goods cease to be, not having been caused by his 
own act, may change the nature of the plaintiff’s action, so 
far as it demands the restitution of the goods themselves, but 
it does not impair his claim for damages, because of the unlaw- 
ful detention thereof. When an action is exclusively person- 
al or exclusively real, and is for one entire thing, no plea 
can be good which does not altogether barthe action. But 
when the action is of a mixed nature, demanding a specific 


thing anddamages also, pleas may be good, which defeat the. 


action in part only. Thus in an action of dower, the tenant 
cannot plead a prior term of years in bar to the action, but he 
may plead it in delay of execution, and to save himself from 
damages. (See Roscoe on real actions 223, and authorities 
there quoted.) So ina writ of dower unde nil habet, the 
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troy his action by his own act, as by taking the goods after @’Lennon 
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June 1841 plea of tout temps pret may be pleaded in bar of the damages, 
ion because the heir, who is tenant, holds by title, and is guilty of 
vy ho wrong until a demand be made; and upon such a plea the 
M'Lennon demandant is entitled to judgment of seizure of the land imme- 
diately, because as to that the action is undefended. Ditto 213. 
So ina quare impedit the patron may plead nedisturba pas, 
if in fact no disturbance took place; and upon this plea the 
plaintiff may either pray judgment and a writ to the Bishop, 
or may maintain the disturbance and proceed for his dama- 
ges. Ditto 233. Colt v. Bishop of Cor. Hob. 162. Rez v. 
Bishop of Worchester, Vaughan 58. Upon a plea in War- 
rantia Charte the defendant may admit the obligation to 
warrant and plead in bar to the damages, that the plaintiff 
has not yet been impleaded, in which case the plaintiff is 
entitled immediately to judgment to recover his warranty, but 
not his damages. Fitz. N. B. 134k. Roll v. Osborn Hob. 
23. So if an ejectione firme be brought and the term run- 
neth out pending the action, yet the action shall proceed for 
damages. Co. Lit. 285, a. In actions like these, the judg- 
meuts, as tothe specific thing demanded and the damages, 
are so far several, that the judgment for the one may be affir- 
med in a writ of error, and that for the other reversed. Har. 
note 4 to Co. Lit. 32, (b.) 

We sce no sufficient reason why the death or destruction of 
the goods démanded may not be pleaded to so much of the ac- 
tion as demands the goods, if in law sueh destruction is an an- 
swer to that claim. 

Upon principle, it seems to us that a destruction by the act 
of God is in Law an answer thereto. The action of Deti- 
nue affirms a continuing property in the plaintiff in the 
goods demanded, and alleges the wrong to consist in with- 
holding from the plaintiff the possession thereof. When the 
goods cease to be, the property of the plaintiff therein ceases. 
He has no right to their possession; and upon this appearing 
the law would be absurd in awarding, that therefore the 
plaintiff do recover the said goods, or the said sum for the 
value thereof if they may not be had. 

The act of God does injury to noman. When a thing 
ceases to be, because of a dispensation of Providence, there 
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may be loss, but there is no injury; and this loss falls upon June 1841 
the owner of the property. We know of no instance where fo 
the law interferes to throw the loss from him upon others,  y 
where it is not attributable to culpable act or neglect. Then M'Lennon 
it is nota mere loss, but an injury; and the wrong-doer is 
justly answerable for it. , 

There is a marked distinction between the action of deti- 
nue and that of trover, though, in many cases, it is at the op- 
tion of the plaintiff to bring which he will. The tormer 
asserts a continuing property in the plaintiff, and alleges the 
wrong to consist wholly in the withholding of the posses- 
sion of his\goods from him by his bailee; while the latter af- 
firms that although they were once the proper goods of the 
plaintiff, they have been made the goods ot the defendant, 
and complains of the injury caused by this conversion. If, 
after being thus converted, the goods perish by unavoidable 
accident, the loss falls upon the defendant, who has made 
them his; and this misfortune shall not exonerate him from 
answering for the prior wrongful conversion. If not con- 
verted, but, remaining in the hands of a bailee, they there 
perish, the loss is the misfortune of the owner, and the bailee 
is answerable for the wrong of detention. 

In ascertaining the value of the goods, in an action of de- 
tinue, the jury is to find the present value. This is mani- 
fest from the form of the writ of enquiry, which issues where 
there has been a judgment for the plaintiff on non sum in- 
formatus, nil dicit,or demurrer—from the form of the ver- 
dict, where the jury find the value on the trial of an issue, 
and from the terms of the final judgment. It is required, 
too, by obvious reasons of propriety. Great alterations of 
value may happen in the value of the things demanded, 
pending the action; and the object of the action (so far as 
regards the things themselves) is to regain them, such as they 
are, or, if that may not be done, ¢hen their value. If, in the 
course of a tedious action, a puny slave child has grown up 
to vigorous manhood, it would be a poor substitute for the 
slave himself to give the value of what he was, when the ac- 
tion was instituted. If, on the contrary, a vigorous, healthy 
slave has been rendered valueless by sickness and decrepi- 
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June 1841 tude,it would be unconscientious to set upon him more than 
Bethea ® 20minal value. How ought the slave to be valued that is 


v 


no more? If he were on the brink of the grave at the time 


M’Lennon of the trial, the jury would discharge their duty by valuing 


him at five cents; but if it is shewn that, before the trial, he 
had fallen into the grave, is he to be paid for as of full health 
and vigor? Is there not an absurdity in affixing any value 
to what is judicially ascertained not to exist? 

Certainly when a man detains, without just cause, the 
goods of another, he ought to be answerable to the full ex- 
tent of the injury thereby inflicted. And so he is rendered 
through a judgment of damages for that wrong, if the wrong 
be one of detention merely. But if the injury is not only 
a wrong of detention, but of conversion, let him then pay 
also the value of the property converted. Where the own- 
er, by reason of such detention, has been deprived finally of 
the thing detained, as by voluntary destruction, or through 
culpable negligence of the bailee, it is not very material in 
what form the plaintiff gets his recompense; but he is not 
wholly compensated, unless he obtains both its use while de- 
tained and its value. But when such injury has not been 
inflicted, he is compensated by being paid for the wrong of 
which alone he can complain. It is not undeserving of con- 
sideration, also, that in many cases actions of detinue are 
brought to try some of the most difficult questions of title to 
slaves, and when both parties are equally conscientious in as- 
serting aclaim thereto. If, in all cases, the holder is not on- 
ly to be liable, in the event of failure, for hire, while they 
are in his possession, but also to be insurer of their lives, we 
drive him to the often inhuman alternative of making the 
most of them by sale, instead of keeping them to abide the 
fair result of the contest. In this case, it would be manifest- 
ly unjust, because of a mere mistake of title, to make him 
responsible for an act of Providence, which no prudence 
could avert, and which would probably have occurred had 
the possession been with his adversary. _It is enough that 
using the property humanely and prudently, he account for 
the use of it, while in his possession, and deliver it up, ifit 
exist, when the controversy is decided against him. It would 
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have been a great relief tous could we have found any au- June 1841 
thorities in point, to guide us in this enquiry. But it is ex-, Bethea 
traordinary how little is to be found in the law books bear- _—v 
ing directly upon this subject. The action of detinue, by M’Lennon 
reason that wager of Jaw was permitted in it, has almost be- 
come obsolete in England—though very recently there are 
indications of a disposition to revive it. ; 

The following passage, which we extract from Roll’s A- 
bridgment, Title Detinue E. pl. 33, 407, and is also to be 
found in Brook’s Abridgment Title Det. Pl. 25, throws some, 
though faint, light upon it: “ In detinue of charters, if the 
issue be upon the detinue and it be found that the defendant 
hath burned the charters, the judgment shall not be to reco- 
ver the charters, for it appears that he cannot have them, 
but he shall recover the value of the land in damages. So 
also in Jenkins Cent. 288, Case. 22, who cites 22 Hen. 6, ch. 

55, and saith, “ that the judgment in detinue in for the thing 
detained and damages for the detention; but if the thing can- 
not be had by reason of the defendant’s default, the inquest 
is to inquire and assess the damages, and the judgment is to 
be for the value and detention thereof.” It is admitted that 
these summary statements made from the year books, are 
meagre and unsatisfactory; and we have been disappointed 
in the efforts we have made to obtain access to the year books 
themselves. But, meagre as they are, they favor the opin- 
ion, that when such destruction has not proceeded from de- 
fendant’s fault, the defendant shall not answer for the value. 

In our State, there has been no adjudication upon the point 
to our knowledge, unless it be one of which there is a short 
note in Martin’s cases, page 74. The decision purports to 
have been made in Fayetteville. How the reporter (who cer- 
tainly was not present thereat,) obtained his information of the 
case is not stated, and on what ground the judgmentitself rest- 
ed, the report is entirely silent. It may have been because it 
was not stated in the case that the slave died by the act of 
God, or because the court thought the matter could not be 
found on the plea of non-detinet. Little reliance can be pla- 
ced on it as authority. 

In the State of Virginia the question occurred, and was dis- 
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June 1841 cussed in Austin’s Ex’rs v. Jones, Gilmer’s Virg. Reps. 341. 


The jury, in an action of detinue for several slaves, on the 
plea of non-detinet, found the issue as to all the slaves for 


M’Lennon the plaintiffs, and assessed their values severally, but they fur- 


ther found that Beck, one of the slaves so detained and so 
valued, had died pending the action. The court gave judg- 
ment for the other slaves, but rendered no judgment for Beck 
or her value. A writ of error was sued out by the plaintiff, 
and the cause removed to the Supreme Court, where it was 
argued before three Judges. On the main question, whether 
the plaintiffs ought to have had judgment for the value of 
Beck, Judge Coulter and Judge Brooks differed, the former 
holding the negative, and the latter the affirmative. Judge 
Roane concurred with Judge Brooks in reversing the judg- 
ment, but upon the narrow ground that the finding of the 
death of Beck was to be rejected as surplusage, because that 
fact had not been put in-issue; distinctly declaring that his 
opinion did not extend to cases, in which the subsequent 
death of the negro was relied on by plea puis darreign con- 
tinuance, or otherwise, so that the plaintiff had an opportu- 
nity to contest the point upon the evidence. We have seen 
references to decisions in Kentucky, apparently bearing up- 
on or connected with the question, but we have not been able 
to obtain correct reports of them. 

After much consideration, our opinion is, that the defendant 
may be permitted to plead in an action of detinue, as a plea 
since the last continuance, the death of a slave named in the 
declaration; and upon such plea being found true, there is to 
be no assessment of the value of said slave in the verdict, 
and the plaintiff shall have judgment for damages only be- 
cause of the detention; that when such death has happened 
while the slave was in the defendant’s possession, and with- 
out his fault, the jury should be instructed not to inclade any 
part of the value of the slave in the estimate of damages; but 
if it has happened because of ill-treatment, or culpable ne- 
glect, or after a disposition of the slave by the defendant, that 
they be instructed that they may include the value in such 
estimate; and it is further our opinion, that to prevent sur- 
prise, evidence ought not to be received of the alleged death, 
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unless the matter be specially pleaded as aforesaid. The plea June 1841 


may be received, if properly verified, at any moment before the 
verdict is rendered. 1 Chitty’s Plea. 698. : 
But notwithstanding opinion, which we entertain on 
this question, for the reasons heretofore mentioned, the judg- 
ment of the Superior Court must be affirmed with costs. 


Per Curiam, Judgment affirmed. 


JOHN A. WILLIAMS ow. JOSEPH BUCHANAN. 


A grant of land, bounded in terms by a river or creek, not navigable, car- 
ries the land to the grantee usque ad filum aqua, to the middle or 
thread of the stream. 

Where two grants or deeds /ap, and neither party has the actual possese 
sion of the /apped part, the law adjudges the possession of that part in 
him, who has the better title; but if either be actually in possession of 
of the /apped part, the law adjudges him to be in the exclusive posses- 
sion thereof. 

Possession of land is denoted by the exercise of acts of dominion over 
it, in making the ordinary use and taking the ordinary profits, of which 
it is susceptible in its present state—such acts to be so repeated as to 
shew that they are done inthe character of owner, and not of an occa- 
sional trespasser. 

In a stream not navigable, keeping up fish traps therein, erecting and re- 
pairing dams across it, and using it every year, during the entire fish- 
ing season, for the purpose of catching fish, constitute an unequivocal 
possession thereof. 

The cases of Wilson v. Forbes, 2 Dev. 30; Ingram v. Threadgill, 3 Dev. 
59; and Pugh v. Wheeler, 2 Dev. & Bat. 50, cited and approved. 


This wasan action of trespass quare clausum fregit, tried at 
Spring Term, 1841, of Chatham Superior Court, before hishon- 
or Judge Pearson: The trespass alleged was, putting a fishtrap 
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in Deep River, & joining the dam toa small island. It was 
admitted that Deep river was not a navigable stream. The 
plaintiff read a grant to one Stokes, which,§it was admitted, 
covered the locus in quo, and that the fish trap and the island 
to which the dam was joined, consisting of a ledge of rock 
and a collection of trees and shrubs, were situate on the 
south side of aline, pursuing the river—the traps being a- 
cross a sluice of water, running between the south bank and 
the island; and it was also admitted that, about the year 
1816, the land on the north side of the river, and the land on 
the south side of the river, opposite the locus in quo, and{the 
land contained in thé grant to Stokes, by a regular chain of 
title, became the property of one Ramsay; that Ramsay died 
about 1820, when, under regular proceedings had in the 
County Court, one Alston sold a part of the land to William 
Boylan, including the land on the north side of the river 
and a part of the land to Mrs. Ramsay, as described in the 
deed from said Alston to Mrs. Ramsay, of a subsequent date. 
Boylan sold to the plaintiff, and conveyed by the same boun- 
daries as in the deed from Alston to him. Mrs. Ramsay, in 
1829, conveyed to the defendant by a deed having the same 
boundaries as the deed from Alston to her. The plaintiff 
proved that in 1839, a short time before the writ issued, the 
defendant put in a fish-trap and run a dam partly across the 
slnice to the island, which was the trespass complained of. 
The defendant proved that, soon after Mrs. Ramsay bought 
the land, she rented it to one Wicker for seven years, toge- 
ther with the privilege of fishing in the river—that Wicker 
took possession of the plantation, and in the spring of 1823, 
repaired an old trap at the locus in quo, put in anew trap 
near the old one, connected the two by adam, and run a 
dam to the south bank, and one to the island, so as to reach 
entirely across the sluice, and continued to use these two 
traps in fishing seasons regularly up to the expiration of his 
lease in 1829. The defendant also proved that as soon as 
Wicker left the premises, he took possession, and continued 
to use the traps in fishing season every year—that the new 
trap, which he put in, was in Wicker’s dam near the south 
bank, and that the new dam, made by him from one of the 
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old traps to the island, went ina straight direction, and Jane 1341 
struck the island some fifteen or twenty feet lower down.— \iliams 
The plaintiff insisted that the defendant's title did notinclude —_ y 
the locus in quo, and that he might recover for the alleged Buchavaa 
trespass. The defendant insisted, Ist, that his title did in- 
clude the locus in quo, and that, supposing his title to be 
junior, it had become the better title by seven years ad- 
verse possession; 2d, that if his title did not include the locus 
in quo, the plaintiff’s action for his original entry was barred 
by the statute of limitations, and that, as he had all along 
held possession of the two old traps, the plaintiff had no¢ 
such a possession as would enable him to recover, for putting 
in the new traps and making the new dam, which he con- 
tended amounted only to repairing the old one, was a mere 
continuation of his former possession; 3dly, that the plain 
tiff’s title did not include the locus in quo. 
The court was of opinion and charged the jury, that, 
from the evidence, the deed from Alston to Boylan, under 
which the plaintiff claimed, included the locus in quo; that, 
from the evidence, the deed from Alston to Mrs. Ramsay, un- 
der which the defendant claimed, also included the locus in 
quo—-that when a deed. commenced at the river, &c. then “up 
the river to the beginning,” the river not being navigable, 
the proper construction made the middle of the river the line 
—that a reference in the deed to Boylan, contained in the 
deed to Mrs. Ramsay, being a special reference toa half acre 
did not alter the construction as contended for by the plain- 
tiff’s counsel—nor did the fact that Alston had, two months 
before, made a deed to Boylan, including the bed of theriver, 
alter the construction, there being no call for Boylan’s line 
up the river—that, according to this construction, there was 
a case of lapped land, and the rule in such cases was, that 
when the party, claiming under the junior title was in the 
actual possession of a part of the Jap, and the party claiming 
under the senior title, although in the actual possession of 
the land outside of the /ap, yet had no actual possession with- 
in the lap, possession of the party under the junior title, so 
having possession of a part within the Jap, if continued with- 
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Jone 1841 oyt interruption for more than seven years, would ripen his 
Williams 12to the better title—that in the present case, if the lapped 
vy __ land consisted of small islands unfit for cultivation, rocks and 
Buchanan the sluice of whters, and the defendant had kept up his pos- 
session by means of the fish traps and dams, as described, us- 
ing them for the purpose of catching fish in all the fishing 
seasons, that was such a possession, as, if continued for more 
than seven years, would ripen the defendant’s junior title, so 
as to give him the better title; that being the only way in 
which possession would beenjoyed on this sort of land made 
use of. The court, havingdecided that the defendant’s title did 
include the locus in quo, gave no instructions as to the 

second question, supposing his title did not include it. 

There was a verdict for the defendant. A motion for a 
new trial was made, which was over-ruled, and then a judg- 
ment was rendered for the plaintiff, from which the defendant 
appealed. 


Waddell for the plaintiff. 
W. H. Haywood, Jr. for the defendant. 


Gaston, J. The trespass, of which the plaintiff com- 
plained, was the putting of a fish trap in a sluice of Deep 
River, and the erection of a dam contiguous to the trapand ex- 
tending from the south bank of the river to a rock on the 
narth side of the sluice. The river was not navigable, and 
the rock and sluice were on the south side ofthe middle or 
channel ofthe river. Both plaintiff and defendant set up 
title to the locus in quo, under conveyances from the same 
proprietor. The first conveyance was made to Boylan, un- 
der whom the plaintiff claimed, and it covered a tract of 
land on the north side of the river, the bed of the river 
where the alleged tresspass was committed, (in express 
terms,) and also a ha'fan acre of land on the south side of 
the river. The conveyance to Mrs. Ramsay, under which 
the defendant claimed, was for a tract of land on the south 
side of the river, which was described as beginning at a tree 
on the river bank above the locus in quo, running south, 
therefrom, end, after various courses north, to the river, be- 
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low the place where the alleged trespass was committed, June 1341 
then up the river to the first station, excepting thereout the wiyi.us 


v 
Buchanan 


half acre previously conveyed to Boylan. For sixteen 
years in succession after this conveyance to Mrs. Ramsay, 
those claiming under her had every year erected or repaired 
and used fish traps in this sluice, and kept up dums across it 
at and near this spot, for the purpose of catching fish, while 
no actual occupation on the part of the plaintiff, or those und- 
er whom he claimed, was shewn during that time, of the 
sluice, rocks, shoals or bed of the river between the channe] 
and the south bank of the river. ‘The half acre on the south 
side was indeed used by them as a ferry landing, but this half 
acre did not include the locus in quo. 

Upon these facts his Honors charged the jury that the 
place where the tresspass was committed was included with- 
in both the conveyances—that the conveyance to Boylan be- 
ing the elder, it passed the title to the plaintiff—that a posses- 
sion for seven years under the conveyance to Mrs. Ramsay 
would extinguisd the elder title and give a title to the defend- 
ant—and that the continued acis of keeping up fish traps 
and dams, if the place could not, in its natural state, be cul- 
tivated, did amount to an actual possession thereof. Under 
these instructions, the jury found a verdict for the defend- 
ant, and a judgment being rendered accordingly, the plain- 
tiff appealed. 

With every part of the instructions we are entirely satis- 
fied. There cannot be stated a better settled rule of the com- 
mon law than that a grant of land, bounded in terms by a 
river or creek not navigable, carries the land tothe grantee 
usque ad filum aqua, to the middle or thread of the stream- 
This rule of law has been recognised in every state of the 
union, with whose judicial decisions we are acquainted.— 
In some of the States, the common law criterion for distin- 
guishing between rivers navigable and rivers not navigable, 
whether the tide ebbs and flows therein or not, has been reject- 
ed as unsuited to their geographical condition; but in all, we 
believe, the construction of a grant co-terminous with a riv- 
er, held to be not navigable, is uniform—that in law it cov- 
ers the bed of the river to the thread or middle of the stream. 
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June 1841 Certainly this has been regarded as undoubted law in our 

Williams =tat2- Wilson v. Forbes, 2 Dev. 30. Ingram v. Thread- 

vy gill,3 Do.59. Pugh v. Wheeler, 2 Dev. & Bat. 50. The 

Buchanan deed, therefore, to Mrs. Ramsay included the bed of the river 
on the south side of the main stream. 

The exception in the deed of the half-acre on the south 
side of the river, previously conveyed to Boylan, does not 
affect the construction of the deed. This half acre is, by 
the exception, simply taken out of the land included within 
the description; and being so taken out, all the residue of the 
land, coming within the legal effect of that description, is con- 
veyed bythe deed. The description is single. It makes no 
reference to the boundaries of the interfering tract conveyed 
to Boylan. 

The case, then, is one of a senior and junior deed interfer- 
ing in part with each other—or, in common parlance, lapping 
upon eachother. The law in that case is undoubtedly as 
his Honor stated it—that if neither of the parties, contending 
under these deeds, has had an actual pedis positio onthe part 
comprised within both deeds, but each grantee is settled on 
that part which is claimed only by himself, the law adjudges 
the possession of the lap, or part included within both deeds, 
in him who has the elder deed or better right—but if either 
be actually settled on the part included within both deeds, the 
law adjudges him to be in the exclusive possession thereof. 
Possession ot land is denoted by the exercise of acts of domi- 
nion over it, in making the ordinary use, and taking the ordi- 
nary profits, of which it is susceptible in its present state— 
such acts to be so repeated, as to shew that they are done in 
the character ofowner, and not of an occasional trespasser. 
We agree with his Honor in holding that the acts of domin- 
ion, continuously exereised over this Sluice by keeping up 
fish traps therein, erecting and repairing dams across it, and 
using itevery year during the entire fishing season for the 
purpose of catching fish, did constitute an unequivocal pos- 
session thereof. The judgment must be affirmed. 





Per Curiam, Judgment affirmed. 
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JOHN COLE & WIFE & OTHERS cv. PENTICOST 
ROBINSON'S Ex’rs. 


An action of trover will not lie by one, who is entitled to a remainder June 1841 
in slaves after the expiration of a life estate against another remainder- - 
mat, who, during the continuance of the life estate, which he had pur- 
chased, removed the slaves to parts unknown, so that they could not 
be found. 

But, the estate in remainder being a legal estate, a special action on the 
case may be maintained to rediess such injury. 

The case of Lewis v. Mobley, 6 Dev. & Bat. 233, cited and approved. 





This was an action on the case, tried before his Honor 
Judge Dick, at the Spring Term, 1838, of Richmond Supe- 
rior Court of Law. A verdict and judgment having been ren- 
dered for the plaintiff, the defendant appealed to the Supreme 
Court. ll the material facts of the case are stated in the 
opinion of this court. 


Winston and Mendenhall for the plaintiff. 
Strange for the defendant. 


Gaston, J. There are three counts in the declaration of 
the plaintiffs. In the first, the plaintiffs charge thatthe de- 
fendant was possessed of two negro slaves of an estate during 
the life of Joanna Sergener, the remainder of the estate in 
said slaves belonging to the plaintiffs; and that the defendant, 
while so possessed, with intent to injure, prejudice and ag- 
grieve the plaintiffs in their said interest in remainder, remov- 
ed the slaves beyond the State to parts unknown to the plain- 
tiffs, and absolutely sold and converted them to his own use, 
whereby the said plaintiffs, after the death of the said Joanna, 
have been utterly unable to find the said slaves, and have 
wholly lost the benefit of their interest in remainder therein. 
The second count charges that the defendant was in posses- 
sion of two slaves of an estate for the life of Joanna Serge- 
ner, the remainder of the estate in said slaves belonging to 








Se oe 





Sass 


P ee: 


a 


542 


June 1841 


Cole 
Vv 
Robinson. 








IN THE SUPREME COURT 


the plaintiffs and the defendant, as tenants in common, and 
that the defendant, while so possessed, with intent to injure 
and aggrieve the plaintiffs in such their interest in remain- 
der, removed the slaves to parts unknown, and absolutely 
sold and converted them to his own use, whereby the plain- 
tiffs have been unable, upon the death of the said Joanna, to 
find the said slaves, or to receive & enjoy their undivided 
shares in the said slaves and their labor, and have wholly 
lost the benefit of such their interest in the remainder there- 
in. The third count is in trover, wherein the plaintiffs al- 
lege that they were possessed of two slaves, that they casu- 
ally lost the same, that the same came to the defendant by 
finding, and that he wrongfully converted them to his own 
use. Upon the general issue, the plaintiff shewed that Tho- 
mas Foxhall, by his last will, bequeathed a negro woman, 
Fan, and her increase to his daughter Joanna Sergener for 
life, and after her death to be equally divided between all 
her children; that Foxhall died in 1792, and, after his death, 
John Sergener, the husband of the legatee Joanna, took pos- 
session of Fan under the bequest; that John Sergener and 
his wife Joanna had a son, James Sergener, and several other 
children; that in November, 1803, John and James Serge- 
ner, for a valuable consideration, sold and conveyed F'an to 
Robinson, the original defendant; that after the said sale Fan 
had issue, the negroes Tamar and Daphne, mentioned in 
the declaration; that in 1829, Robinson sold Tamar and 
Daphne to a negro trader, who immediately removed them 
out of the State and to parts unknown; that in 1831, Joanna 
Sergener died; that shortly thereafter one of the plaintiffs in 
this action demanded the negroes Tamar and Daphne of Ro- 
binson, who refused to deliver them; and, on the 21st of 
March, 1832, this writ was sued out by the plaintiffs, who 
are all the children of the said Joanna, except James Serge- 
ner. Robinson died after the cause was put to issue, and 
the action was revived against hisexecutor. Upon the case 
thus made, the defendant contended, Ist, that John Sergener 
had an absolute estate in Fan, as the husband of Joanna; 
2dly, that the remainder to the children of the said Joanna 
was void; 3dly, that as Robinson purchased the negro Fan 
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of James Sergener, he thereby became a tenant in common June 1841 
with the plaintiffs, and therefore the plaintiffs could not sus-~ 


tain an action of trover; and lastly, that asthe sale by Rob. 


inson was in the lifetime of Joanna Sergener, there was no Robinson. 


conversion of the negroes after the possessory right of the 
plaintiff accrued. The court instructed the jury, that the 
plaintiffs, under the will of Thomas Foxhall, had an estate 
in remainder, after the life estate of Joanna Sergener, in 
common with Robinson, who had acquired the share of 
James Sergener; that, as tenants in common with him, they 
might maintain an action against him, if there had been a 
destruction of the common property; that if Robinson sold 
and delivered the negroes to the negro trader, for the pur- 
pose of having them conveyed to parts unknown to the plain- 
tiffs, and they were so removed, this was in law, as respected 
the plaintiffs, tantamount to a destruction of the property; and 
that, although the sale made by Robinson, was before the 
plaintiffs had a right to the possession of the slaves, yet, if 
made for the purpose of preventing them from obtaining 
such possession at the death of Joanna Sergener, it was a 
conversion, which would sustain this action. The plaintiffs 
had a general verdict and judgment, and the defendant ap- 
pealed. 

We have no doubt of the correctness of the construction 
put by his Honor on the bequest in Mr. Foxhall’s will. By 
will, and now by deed in cases of slaves, the law allows ofa 
limitation to one for life, with a contingent remainder over to 
others at his death. The word “ children” is an appropri- 
ate term to describe a class of persons bearing that relation, 
and by that term they may take as designated individuals. 
It isnot a word of limitation, but simply of description or 
purchase. There may, indeed, be sufficient indications from 
the context of a will or other instrument, that the word 
“ children” has been inaccurately used in it, and that there- 
by heirs or heirs of the body were intended. If there be, 
then the construction is to be put upon the mistaken term, 
which, it is thus shewn, it was designed to bear; and the in- 
strument will have the same operation, as if the correct ex- 
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June 1841 pression had been used. But nothing is here shewn to e- 


vince, that the testator, by the word “children,” did not mean 
children in the ordinary and natural sense of the word; and 
there is, therefore, nothing to warrant the court in assign- 
ing to it any other sense. 


Since the trial of this cause in the court below, we have 
had occasion to consider and decide one of the points made 
init. In Lewis v. Mobley, 4 Dev. & Bat. 233, this court 
held,that where the tenant for the life of another sold a slave, 
pending the life estate, the ultimate proprietor could not, be- 
cause of that disposition, maintain trover; because, at the 
time of the alleged conversion, he had not in him a present 
right to the possession. We are bound, therefore, to hold, 
that there was error in this part of his Honor’s instructions. 

It has been pressed upon us with much zeal and ability, 
that the jury ought to have been instructed that the plain- 
tiffs could not maintain any count in the declaration—not 
the third, because of the reason just assigned—not the first, 
because the evidence did not correspond with the allegation 
therein, that the plaintiff had the entire interest therein—and 
not the second, because the absolute sale of a slave, under 
any circumstances, by a tenant for life, isnot such an injury 
to one in remainder as to be the foundation of a legal action. 
If we had been convinced by this argument, we should not 
have hesitated so to declare, although not necessary for the 
decision of the case before us, in order to save the parties 
from incurring furtherexpense in this action. But we are 
not so convinced. Nothwithstanding many difficulties at- 
tending the form of such an action—as, for instance, when 
does the right of action accrue, and what is the proper mea- 
sure of such an injury—we believe, that, as the remainder 
in slaves is a legal interest, there must be a legal remedy 
for a wrong purposely done to it. 

Because of the error already noticed in the Judge’s charge, 
there must be anew trial. It is apparent upon the case, that 
the trial was had upon the count in frover. The points 
made, and the instructions given, were all in relation to that 
count, and non constat what would have been the verdict 
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of the jury, had their attention been confined to the second June 1841 


count. 


Per Curiam, Judgment reversed and new trial a- 
warded. 


ABRAHAM PARKER’S EXECUTRIX ts. HENRY GILLIAM 
AND OTHERS, 


Where the owner of a vessel agreed to hire her to another, for a certain 
period and at a certain price, and stipulated at the same time that she 
should be ‘furnished with sufficient cables, anchors and other tack- 
ling;” and the vessel was lost before the expiration of that peri- 
od, in consequence of a defect in one of her cables; it was he/d that the 
owner could not recover the hire for the whole period, under the spe- 
cial contract, although it appeared that the defect in the cable (an iron 
cable) could not have been discovered by the most attentive examina- 


tion. 
Such a stipulation means that the “cables &c.” are actually sufficient 


and not merely that they are apparently so. 
The case of Backhouse v. Sneed, 1 Mar. 173, cited and approved. 


This wasan action, on the case tried at Spring Term, 1840, 
of Hertford Superior Court of Law, before his Honor Judge 
Pearson. The plaintiffdeclared, Ist, on a special contract; 
2ly, for the use of a vessel, from the 20th of March, to the 
8th of April, 1838, and for bacon and meal furnished to the 
defendant. As to the second count, the defendant admitted 
that he was bound to pay for the use of the vessel and for the 
bacon and meal. ‘The controversy was as to the first count. 
The plaintiff proved that the defendants had agreed to give 
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June 1841 her testator at the rate of $95 per month during the fishing 
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season, which continues about two months, for the use of the 
schooner Thomas H. Blount, to tend upon their fishery on the 
north side of Albemarle Sound. It also appeared in evidence 
that, in making the bargain, the defendantstold the pluintiff’s 
testator that the fishery was in an exposed part of the sound, 
and it was necessary for a vessel to have good anchors and 
cables to holdon. The plaintiff’s testator replied that his 
vessel was furnished with an excellent iron cable, which had 
held her two days in a storm, and, he believed, was suffi- 
cient to hold her until she foundered. Thereupon they a- 
greed—the defendants to pay the price as above stated, and 
the plaintiff’s testator to have the vessel at the defendants’ 
fishery on the 20th March, 1838, properly manned and fur- 
nished with sufficient cables, anchors and other tackling. 
Accordingly the vessel was at the defendants’ fishery at the 
time azreed on, manned by a captain and two hands, which 
number was admitted to be sufficient, and furnished with the 
iron cable spoken of, two anchors, a small cable and other 
tackling, and was engaged in the employment of the defend- 
ants until the 8th of April, when, being moored off the fish- 
ery, riding on both anchors, for the purpose of taking Ina 
cargo of fish, the wind blowing tolerably hard from the 
south-west, but not so as to amount to a storm or even a se- 
vere gale, and the water not being too rough to stop the fish- 
ing operations; the captain, who had been ashore by the de- 
feadants’ directions, telling fish into a boat to load with, and 
one of the hands being also on shore cutting fish at the defen- 
ants fishery, went on board to get breakfast, when he discov- 
ered that the main cable, to wit, the iron one, had parted; 
he instantly went ashore and informed the defendants of 
it. They told him to go to a neighboring fishery to get 
a drag, to fish up his anchor. He did so, and returned in a- 
bout halfanhour. As he was coming back he discovered 
that the small cable had given way from the vessel’s turning, 
and, in ashort time, before any assistance could get to her, 
she was driven near the shore and grounded. During that 
day and the whole of the next, defendants, aided by the eap- 
tain and his hands and the fishing hands and others, endeav- 
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ored to get her off, but without success. Whereupon, as she June 1841 
lay in the defendants’ fishing ground, so as to prevent the haul- 
ing of the seine, they set fire to herand burnt herup. The — y 
witnesses agreed in saying that the iron cable was, to all ap- Gilliam. 
pearance, a sufficieut one: it was not worn nor rusted, but 

was in good order and bright. ‘They supposed the accident 

had occured by one of the links of the chain, in consequence 

of the vessel’s plunging, being turned or“kinked,” so far as to 

make the strain on the side of the link instead of length- 

ways. They also stated that seamen differed as to the 

merit of hemp and iron cables. Some preferred iron, 
because hemp would cut out if the ground was rocky; others 
preferred hemp, because, although iron cables would not cut 

out on the bottom, yet being made of cast iron and the links 

being liable to be turned wrong by the motion of the vessel, 

what were considered the best of cables, that had stood out 

many a storm, would sometimes give way, in consequence of 

a rotten place or flaw ina link that happened to be turned, 

which flaw could not be discovered by a previous examina- 

tion. One of the witnesses stated that he examined the bro- 

ken link of this cable and discovered a considerable rotten 

place or flaw. ‘The captain stated that, until the cable parted, 

he had believed it entirely sufficient—that he had used this 

cable for some time and thought it a first rate one—that it had 

stood out many gales, when the wind blew three times as hard 

as it did, when the cable parted—and particularly that it had 

stood for two days during a violent storm in December pre- 
ceding. 

The defendants’ counsel insisted that as the plaintiff's tes- 
tator had undertaken to furnish a sufficient cable, and the 
cable furnished did not prove to be sufficient, he was not en- 
titled to recover—that his undertaking amounted to a war- 
ranty, and it made no difference, even supposing the defect 
to be unknown to the plaintiff and of such a character as 
could not have been detected by the strictest examination. 

The plaintiff's counsel contend that the undertaking did 
not amount to a warranty against all accidents and contin- 
gencies, and was substantially complied with, if the cable fur- 
nished was to all appearance sufficient, and the plaintiff had 
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June 1841 no reason to believe or suspect that it was sufficient. 
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The Court charged that if a man hired a negro or rented a 
house for one year, and the negro died or runaway, or the 


Gilliam. house was destroyed by fire or tempest, during the year, the 


owner was entitled to the price agreed on, unless the loss had 
occurred by his default or omission; that in this case the de- 
fendants alleged they had lost the use of the vessel by 
the default of the plaintiff in not furnishing a sufficient cable- 
This being a parol agreement, it was the duty of the jury to 
ascertain from the evidence the terms of the contract, and it 
was then the duty of the court to instruct the jury as to the 
import and legal effect of the words used. If the words were 
—the plaintiff agrees to have the vessel at the fishery at a 
given time, properly manned and furnished with sufficient ca- 
bles, anchors and other tackling—the law would consider 
the words as used in their ordinary acceptation; and the un- 
dertaking would be substantially complied with, if this cable, 
for there was no controversy as to the other items, at the time 
the vessel went into the defendants’ employment, was suffi- 
cient, that is, if to all appearances in size, condition, &c. it 
was a cable that would be called and considered sufficient 
for the vessel, and there was no defect that an ordinary man 
could detect on examination; that the undertaking did not in 
law amount to a warranty, that the cable should prove suffi- 
cient under all circumstances—and the question was this, 
was the cable sufficient? If not, the defendants were enti- 
tled to a verdict; if it was, and the parting of the cable hap- 
pened by reason ofa link’s being twisted, and the strain being 
thence on a place that was rotten or had a flaw, and the rot- 
ten place or flaw was a latent defect, incident to iron cables 
from the nature of the materials out of which they were 
made, not discernible by examination; and the plaintiff had 
no knowledge of this defect, but believed from previons tri- 
als that the cable was as good as it appeared to be, the plain- 
tiff would be entitled to recover; or if the jury believed that 
the cable was sufficient and free ofall defect, at the time it was 
furnished and went into the defendants’ service, and that the 
parting of the cable must have happened by reason of the 
links that gave way having, while in the defendants’ service, 
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been strained or weakened by some accident, and that the June 1841 


injury could not be discovered by the examinativun of an or- 
dinarily prudent man, before the parting took place, the plain- 
tiff would still be entitled to a verdict. 

There was no evidence, nor was it contended by the de- 
fendants that the captain had been guilty of neglect, in not 
properly examining the cable, and the court observed to the 
jury that, unless requested, he would not confuse the case by 
examining how far the detendants were justified, under the 
circumstances, by their right of fishing, in burning the ves- 
sel, or whether the captain and hands were under the control 
of the plaintiff’s testator or the defendants. 

There was a verdict for the plaintiff on the special contract 
for the price agreed on. A motion for a new trial for error 
in his charge was overruled, judgment rendered for the plain- 
tiff, and the defendants appeal. 


Iredell for the plaintiff. 
Kinney and A. Moore for the defendants. 


Rurrin, C.J. There is to be a loss of the wages of the 
vessel for the period between the day of the wreck and the 
end of the fishing season; and the question is, on which of 
these parties it ought to fall. ‘That depends on the legal im- 
port and obligation of the stipulation of the plaintiff’s testator. 
In the present state of the case, it is to be assumed, that his 
agreement was to let the vessel to the defendants during the 
fishing season at $95 per month, and to have her at the fishe- 
ry on aday designated, properly manned and “ furnished 
with sufficient cables, anchors, and other tackling.” His 
Honor thought this like a contract for hiring a slave or a 
house, under which the hirer must pay the hire, though the 
slave die or the house be burnt. And he was further of 
opinion that the agreement was satisfied, although there was 
a defect in the cable, provided it was latent; so that the plain- 
tiff did not know it, and could not, by such an examination 
as a man of ordinary prudence would make, have discover- 
ed it, but really believed, from its appearance, that it was 
sound and good. From that opinion, we own, ours differs. 
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The opinion ot this Court is, although this contract is not 
a warranty, “that the cable should prove sufficient under all 
circumstances,” yet that it is an undertaking and warranty, 
that, at the time the vessel went into the defendants’ employ- 
ment, it was furnished with cables proper and sufficient for 
all the ordinary perils of navigation, while attending on a 
fishery on the north side of Albemarle Sourd; in other words, 
adequate to all emergencies except the acts of God or acci- 
dents inevitable by the foresight and diligence of man. The 
agreement, as ascertained here, is to receive the same con- 
struction as if drawn up in a regular charter party. We be- 
lieve the law is settled, that when the owner of a vessel char- 
ters her or puts her up for freight, it is his duty to see that 
she is tight and staunch, and properly furnished with tackle 
and apparel, and in a suitable condition for the service, 
and to keep her in that condition unless prevented by 
the perils of the sea. Here there was no such peril en- 
countered, no storm, nothing but ordinary weather, which 
did not ipterrupt the laying out of the seine; and the cable 
parted by reason ofa defect, which existed at the time of the 
contract, but was unknown to the plaintiff’s testator. But 
his innocence does not entitle him to recover wages, that 
were never earned. In his Treatise on Shipping, p. 218, 
Abbott lays it down, that ifthe merchant suffer loss, by rea- 
son of any insufficiency of the vessel or her furniture at the 
outset of the voyage, he will be entitled to a recompense. 
He cites an opinion of Pothier, that, if the ship has been sur- 
veyed and reported sufficient, the owner ought not to be an- 
swerable for damages occasioned by a defect, which he did 
not nor could not know. But even Potheir agrees that, in 
such a case, the owner must lose his freight. Upon these 
opinions Abbott comments, stating his own to be, that in the 
English law, the owner is liable to damages on his covenant, 
and also to the loss of the freight money. His reasons are, 
that defects in the body of a ship—and much more in her fur- 
niture—cannot exist, unless occasioned by the age or parti- 
cular employment of the ship, or some accidental disaster 
that may have happened to it, all of which ought to be 
known to the owner, and ought to lead to an exami- 
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nation of the interior as well as the exterior parts. “And June 1841 


_ 


indeed,” says he, p. 220, “this contract, although great- 
ly partaking of the nature of the contract of letting to hire, 
is not precisely the same, but includes in itself a warranty 
beyond that, which is contained in a contract for letting to 
hire.” He then proceeds to state that warranty and :ts effect 
in the following language : “In a charter party the person, who 
letsthe ship, covenants that it is tight, staunch and sufficient; 
if it is not so, the terms of the covenant are not complied 
with, and the ignorance of a covenantor can never excuse 
him.” He then illustrates his position by citing Lord Hot'r’s 
distinction in Coggs and Barnard, between the contract for 
the carriage of goods and that of letting to hire; where he says, 
“the law charges the person” (the master of a ship among 
others) “ intrusted to carry goods, against all events but the 
acts of God and the King’s enemies; so that a common carrier 
is an insurer against all perils or losses, not within that excep- 
tion.” 

This has also been considered as undoubted law in this 
State, and applied to the case of a vessel performing a voy- 
age atsea. In Backhouse v. Sneed, 1 Mur. 173, the ves- 
sel was lost by reason of an internal and unknown defect in 
the rudder, which was apparently sound; yet the owner was 
obliged to make good the cargo to the shipper. Much more 
clear must it be, that wages cannot be recovered, which the 
vessel never earned and did not earn for want of sea-worthi- 
ness. That the law wisely holds this doctrine will be more 
apparent from considering the consequerces of a contrary 
rule. The owner, for example, may know of many defects, of 
which other persons are ignorant, and of which the scienter 
cannot be brought home tohim. As Abbot says, he ought to 
know all the defects of his own vessel. The interests risk- 
ed on her are of too much value, to excuse the want of eith- 
er diligence or skill in examining into her condition; and to 
avoid the evils, that might arise from the negligence of the 
owner in that respect, the law must infer a stipulation by him, 
that the condition of the vessel is suitable to the service. 
Let it not be said that the shipper may also examine for him- 
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June 1541 self. Such a requirement would break up trade. When 
Parker One wishes to hire a servant or a house, each person is the 
v _ best judge of what will suit him, and one person has nearly 
Gilliam. the same opportunities and competency with another for en- 
quiry and examination. But it is otherwise with respect to 

ships. Indeed a vessel is often chartered for a voyage, when 

she is at sea orin a distant port, and therefore the merchant 

has no opportunity forinspection. But, if it was present, few 
persons have the knowledge requisite to detect its defects; 

and it would thus become necessary for every shipper to be 

at the trouble and expense of a regular survey by a profession- 

al person, or be obliged to put.up with the representation of 

the ship-owner, on which he would be liable only on a 
deceitful affirmation or concealment, of which satisfactory 

proof is scarcely possible. As one party or the other must 

run the risk of a defect in the ship, it is not therefore difficult 

to say, on which, in point of policy and for the futherance of 

fair dealing, the law ought to impose it, as a part of the con- 

tract implied in chartering a vessel. But when, as here, the 
agreement is express, that the vessel & her findings are suffi- 

cient, it can be held to mean no less than that they are actu- 

ally sufficient, and not merely that they are apparently so. 

If this vessel had outlived the accident of losing her cables 

and anchors, it is clear the owner would have been bound to 

supply others within a reasonable time. Indeed, the law im- 

plies an agreement on the part of the owner to keep the 

vessel in repair, without any express stipulation to that ef- 

fect. Ripley v. Scaife, 5 Barn. & Cres. 167. Putnam v. 

Wood, 3 Mass. Rep. 481. This shews that this is not a 

mere contract for hinng; since, if it were, the charterer 

would be obliged to supply the parts that gave way, or lose 

the use of the vessel for the residue of the term. But even if 

a vessel be sufficient at the commencement of a voyage, but, 

as here, be lost in the course of it, the owner, though not ha- 

ble indeed to the freighter for damages, loses his freight mo- 

ney. Kimball v. Tucker, 10 Mass. Rep. 192. At all 
events, all beyond freight pro rata itineris peracti. As to 

that there is no dispute in this case, for the defendant 
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submitted to a verdict for the wages for the time the vessel June 1841 
lived. . 
Per Curiam, Judgment reversed and new trial 
awarded. 
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DEN ON DEM. OF mICHARS GOWING vs. JOSEPH RICH. 


Where land was purchased by Ag but the deed of conveyance was made 
to her daughter B., who became personally liable for a part of the con- 
sideration money, a creditor of A. cannot sell this land under an execa- 
tion at law to satisfy a judgment obtained by him against A. although 
the land was so conveyed expressly to protect it from the debts of A. 

It cannot be so sold by virtue of the Statute of Frauds, Rev. St. c. 50,8. 
1, because that only avoids conveyances made by the debtor himself. 

Nor can it be sold under the Act of 1812, Rev. St. c. 45,8. 4, subjecting 
trast estates to execution, for that only applies to a case, in which the 
debtor, the cestui gue trust, could immediately and unconditionally claim 
aconveyance of the legal estate from the trustee—not to one where 
the trastee needs the legal title to subserve the rights of himself or of 
third persons. 

In the present ease B., the grantee ion trustee, before she could be com- 
pelled to part with the legal title, had a right to be compensated for 
the. money she had paid or to beindemnified for the liability she 
had ineurred in relation to the consideration of the purchase. 

The remedy of the creditor was in equity, but on a different principle, and 
that is, the right in eqnity to follow the fonds of the- debtor. 

The cases of Brown v. Graves, 4 Hawks 342; Gillis v. McKay, 4 Dev. 
172; and Dobson v. Erwin, 1 Dev. & Bat. 569, cited and approved. 


This was an action of ejectment, tried at Davie Superior 


Court of Law at Fall Term, 1840, before his Honor Judge 


Pearson. 
Both parties claimed under one Sheeks. The defendant 
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admitted himself in possession. The plaintiff offered in ev- 
idence a judgment in favor of one Alexander against one 
Chloe Oaks and others, an execution thereon and a sheriff’s 
deed to himself, conveying all the interest of the said Chloe 
Oaks. The plaintiff then offered evidence to prove, that 


_ the said Chloe Oaks in the year 1836, while the suit of Alex- 


ander, which was for a debt of about $2500 was pending, had 
sold a negro and had sold her home place for $700, and had 
contracted verbally to buy the land in question of Sheeks 


. for $1250; that, on the day agreed upon to execute the writ- 
‘yes, Sheeks went to the house of Mrs. Oaks, when he was 


informed by Mrs. Hoskihs, who was the daughter of Mrs. 
Oaks,and the widow of ome Hoskins, who had died a few 
years be ore insolvent, leaving his widow destitute and de- 
pendant upon her mother for st{pport, that she was to buy the 
land and would pay for it and take the deed in her own 
name. Sheeks expressed himself willing to make the 
deed to whoever paid him the ‘money, and, accordingly, 
with the knowledge and consent of Mrs. Oaks, he made the 
deed to Mrs. Hoskins and received from her $700 in cash, of 
which $600 was in one hundred dollar bills, and took 
Mrs. Hoskin’s note under seal for the balance, $550, 
Sheeks stated that he took Mrs. Hoskin’s note without 
security, because he was told and believed that the 
land was bound to him for the purchase money. The 
plaintiff then offered evidence to prove, that Mrs. Oaks 
had bought and paid for the land; that the $700 paid was 
her money, which she had handed to Mrs. Hoskins, with 
the understanding that the deed was to be taken in the name 
of Mrs. Hoskins to keep off the creditors of Mrs. Oaks; and 
that Mrs. Hoskins was to execute the note for the balance of 
the purchase money, but Mrs. Oaks was to pay it. The 
defendant offered evidence to shew that the $700 was the 
money of Mrs. Hoskins—that a few months after the deed 
was executed and after Mrs. Oaks and Mrs. Hoskins had ta- 
ken possession of their new home, the land in question, he 
had married Mrs. Hoskins, without notice of any implied 
trust in Mrs. Oaks, and had been compelled to pay the note 
of $550 executed by his wife. The plaintiff’s counsel insist- 
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ed, that, ifin fact Mrs. Oaks had bought the land and paid June =“ 


$700 of the price and agreed to pay the balance, and inade 
use of Mrs. Hoskin’s name in the deed and in the note, as a 
cover to keep off creditors, then Mrs. Oaks had a tiust estate, 
which was subject to execution sale under the act of 1812, 
The defendant’s counsel insisted, Ist, that supposing the 
facts to be as contended for by the plaintiff’s counsel and 
that Mrs. Oaks had an implied trust, the purchaser of 
of this trust under the act of 1812, did not acquire 
the legal title, but his remedy was in equity. 2dly, That 
the act of 1812 did not take within its operation an 
implied trust. 3dly, That the defendant, as husband, was 
a purchaser for valuable consideration, and, if he married 
without notice, he was not bound by the trust. 4thly, That, 
taking the facts to be as contended for by the plaintiff, yet if 
the jury were satisfied that the defendant had married with- 
out notice of the understanding that Mrs. Oaks was to pay 
the $550 note, and had been compelled to pay the amount 
himself, then although Mrs. Oaks had a trust to the amount 
of $700, yet he also had a trust to the amount paid by him, 
and the case would not come within the operation of the act 
of 1812. 5thly, The defendant’s counsel insisted, as a matter 
of fact to the jury, that the land was bought and paid for by 
Mrs. Hoskins for her own use and out of her own money, 
and insisted that it made no difference how she obtaived the 
money, whether by loan from Mrs. Oaks or from her other 
relations, or by secreting it out of her husband’s effects, pro- 
vided it was not, at the time she paid it, the money of Mrs. 
Oaks. 

The court charged that to entitle the plaintiff to recover, 
the jury must be satisfied that Mrs. Oaks had bought the 
land, and had, for the purpose of avoiding her creditors, re- 
sorted to the plan of handing the $700 to Mrs. Hoskins, and 
getting her to pay it over, and get the deed in her name and 
execute the note, with the understanding that Mrs. Oaks was 
to pay the amount of the note when due; that if these were 
the facts, then, although the legal title was vested in Mrs. 
Hoskias by the deed of Sheeks, still she held the land in 
trust for Mrs. Oaks, and this was such a trust as was liable to 
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June 1841 execution; and the plaintiff, as purchaser under the sheriff’s 


—_—— 
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sale, by virtue of the act of 1812, acquired not only the trust 
estate of Mrs. Oaks, but also the legal estate of Mrs. Hos- 
kins, and was entitled to recover in this action—that the po- 
sition taken by the defendant’s counsel, that a husband, mar- 
rying without notice, was considered in the light of a pur- 
chaser for a valuable consideration, discharged of the trust, 
was not true; for the husband, taking by operation of law, 
stood in the place of the wife, and took no greater estate, and 
was bound by the trust, whether he had notice or not— 
that so far as the $550 note was concerned, if it was a part 
of the understanding that the note was to be given in the 
name of Mrs. Hoskins, but Mrs. Oaks was to pay if, then, 
though the defendant, by marrying Mrs. Hoskins, made him- 
self liable for the note, and had in fact been compelled to pay 
it; still his paying it would not alter the case, but would only 
place him in the situation ofa security, who had paid money 
for Mrs. Oaks, without thereby acquiring a lien upon the 
land or any interest in the land. On the other hand, if the 
jury were not satisfied that the money was the money of Mrs. 
Oaks, but came to the conclusion that Mrs. Hoskins had pro- 
cured it either by loan from Mrs. Oaks or in any other way; 
or, supposing the money was Mrs. Oaks’, ifthe jury were not 
satisfied that Mrs. Hoskins gave the note in her name with 
the understanding that Mrs. Oaks was to pay it, then the de- 
fendant would be entitled to a verdict; for if Mrs. Hoskins 
gave the note expecting to pay it herself, then the trust estate 
would be divided, and Mrs. Hoskins would hold the land in 
trust for Mrs. Oaks as to the $700, supposing that to have 
been her money, and in trust for herself as to the amount of 
the note, and thus would be presented the case of a mixed 
trust, which does not come within the operation of the act of 
1812. 

There was a verdict for the plaintiff; a motion for a new 
trial for error in the opinion of the court was discharged, 


_ and, judgment being thereupon rendered for the plaintiff, the 


defendant appealed. 


Boyden for the plaintiff. 
Caldwell and Winston for the defendant. 
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Rurrtin, C.J. In the instructions to the jury, the inten- June 1841 


tions of the parties and the true character of the transaction, 
upon which the deed was made to Hoskins, were fairly sub- 
mitted to them. It must, therefore, be assumed, upon this 
verdict, that the contract of purchase was made by Oaks for 
her own benefit, that the sum paid, $700, was her money, and 
that she was to pay the residue of the purchase money, $550; 
and that she did not give her own note as a security there- 
for, but procured her daughter to give her note, with the un- 
derstanding that Oaks should pay it; and that this was done 
with the view to conceal the interest of Oaks from her credi- 
tors and prevent them from seeking satisfaction of their debts 
out ofthe Jand. We are then to treat this as a strong case 
of bad faith, in which clearly the daughter held upon a se- 
cret agreement and in confidence for the mother. In sucha 
case, it would be a reproach to any system of jurisprudence, 
if it provided no means ot reaching the land or the interest of 
the mother in it, for the payment of her debts. We doubt 
not but her interést may be made liable for her debts; but the 
question is, wl ether it be so liable as to be the subject of sale 
under a fieri facias on a judgment at law, and whether the 
purchaser at such a sale gets the legal title? Upon that ques- 
tion, after deliberation, we have come to a conclusion differ- 
ing from the opinion held by his Honor. 

Before the act of 1812, which made trust property subject 
to legal execution, such an interest as this certainly could 
not be reached at law. It was the constant practice, both in 
England and this country, for a purchaser to take his con- 
veyance to a trustee; and it was allowed, though such con- 
veyance defeated dower, and prevented the redress of creditors 
at law, and obliged them to sue in a Court of Equity. The 
act of 1812 altered and corrected that, in cases, in which a 
person is seized simply and purely for the debtor, without 
any beneficial interest in the party having the legal title or 
in any other person except the debtor in execution. Brown 
v. Graves, 4 Hawks, 342, Gillis v. McKay, 4 Dev. 172. 
The reason for thus confining the operation of the act is, that 
it divests the whole legal estate of the trustee, and, there- 
fore, can only extend to a case, in which the trustee does 
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June 1841 not need that title to subserve the rights of himself or third 
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persons. The act embraces, therefore, only the case in 
which the debtor in execution might call upon the trustee 
for aconveyance of the legal estate, or, at the least, if there 
were several equitable joint-tenants for a conveyance of such 
part of the legal estate, as would be commensurate with his 
equitable right. The actin no case gives to the creditor of 
the cestui que trust an interest or power over the estate, le- 
gal orequitable, greater than that to which the cestui que 
trust may beentitled. ‘The purchaser holds the land exact- 
ly as the debtor held the trust. The act does not, therefore, at 


all proceed on the idea of a fraud in the creation of the trust; 
or provide that, by reason thereof, the trustee shall be de- 


deprived of any interest in himself, derived by the same con- 
veyance. But it is founded on the fact that the debtor, being 
entitled to the trust, is, in equity and in substance, the owner 
of the land, and therefore, that it onght to be liable to be 
sold for his debts. The interest of the debtor, as cestui que 
trust, is the subject of sale and the purchaser can get no 
more. He therefore is to stand precisely in the shoes of the 
debtor, except that the debtor would have been obliged to 
apply to the chancellor to obtain the legal title; whereas the 
purchaser gets that also by the sheriff's deed. ‘The question 
then is, whether, as between the debtor in execution and 
the person having the legal title, the former could, in the 
state of the dealings between them, call for an immediate 
conveyance from the latter? Now we are clearly of opinion, 
that the daughter would not have been compelled to convey 
to the mother, without first being discharged from her note, 
given fora part of the purchase money, or, after the money 
was paid, without its being repaid. If Oaks had given her 
note and Hoskins had executed it as her surety, the latter 
would have been entitled to retain the legal title, as a securi- 
ty in the nature of a mortgage. This is the same case in 
substance. Hoskins gave her note for Oaks’ debt, and the 
latter agreed, as she ought, to pay it. But she did not, and 
the former paid it; and, being forthe purchase money of 


’ this very land, the title could not be taken from her, without 


making her whole. As between these parties, that cannot 
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be denied. But it is contended, the bad faith towards the June 1841 


mother’s creditors is an ingredient in the case, which re- 
pels_all claim of the daughter upon the land, as against the 
creditors, and gives thema higher right than the mother. 
Not, we think, under this act of 1812. We have already 
endeavored to shew, that the remedy given by it does not 
stand on the footing of fraud. Butanother view will render 
this still clearer. If there was an intention to defraud credit- 
ors, then it is asettled principle, that equity will help neither 
party to such a contract; and, consequently, the mother 
could not have had a decree against the daughter for a con- 
veyance, nor could the creditor of the mother, that is to say, 
by way of insisting on such a trust and asking its execution, 
since that would be to affirm and enforce a fraudulent intent. 
The remedy of the creditor is founded on a different princi- 
ple, which is, the right in equity to follow the funds of the 
debtor. Dobson v. Erwin, 1 Dev. & Bat. 569. When the 
estate was once in the debtor and has been conveyed by him 
in trust for himself, the redress of the creditor is plain at law 
upon either of two grounds. He may sell the trust, and that 
will, under the act of 1812, carry the legal estate; or he may 
treat the conveyance as fraudulent and null ab initio under 
the act of 13th Eliz. (Rev. St.c.50, s. 1,) and therefore as leav- 
ing the legal title in the debtor. But this last is invoking 
another statute which isnot applicable to a case like that be- 
fore us; which is not of a conveyance by a debtor of land 
before owned by her, but that of a purchase by the debtor 
and a conveyance to a trustee forher. That the statute of 
Eliz. does not apply to the case of a purchase by the debtor 
is clear from the consideration, that it operates entirely by 
making void the assurances within its purview. In this 
case, that would leave the title in Sheeks, the vendor, which 
would not serve the plaintiff’s purpose. As has been already 
mentioned, however, before the statute 29th Charles 2nd, 
from which our act of 1812 is taken, purchases were daily 
made in England in the name of trustees; and, though equi- 
ty found means of paying out of the estate the debts of the 
person, who, in the view of that court, was the owner, yet 
24 
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, June 184! the purchase and conveyance to the trustee were never deem- 
\ ~ ed within the statute of Elizabeth, so as to subject the land to 
vy a legal judgment and execution. That was the cause of 

Rich. passing the acts to operate at law on the trusts, gua trusts. 

And they have never been construed to give more to the 

creditor than the debtor could equitably claim, nor to ap- 

ply to a case in which the debtor could not, immediately and 

unconditionally claim a conveyance of the legal estate. As 
ta Oaks could not, in this case, have done that, but must have 
| indemnified Hoskins or her husband for the money paid as 





her surety, in part of the.purchase money, the case is not 
within the act of 1812, and the land was not subject to be 
i sold under execution. 


Per Curiam, Judgment reversed and venire de novo 
awarded. 
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On the trial of an issue devisavit vel non, where the will is propounded by June 1841 


two legatees, one of whom isa colored woman, and the other a white 
woman, and the caveators are colored persons, the caveators may prove 
by other colored persons the declarations of the colored woman, one of 
the parties propounding, in relation to the subject matter of the issue. 

Where it was proved by one of the only two subscribing witnesses to a 
will, offered as a will of real estate, that he was requested by the testa- 
tor to prepare his will according to his instructions, and he did so, and 
signed his name as a witness before the testator signed, but not in his 
presence, and then read the will to the testator, and told him he had 
signed as a witness, and the testator approved and executed it, and the 
other witness then signed in presence of the testator, held that this 
was not a valid execution of a will to pass real estate, the Statute re 
quiring both the witnesses to sign in the presence of the testator. 

A will was offered for probate in the County Court—a caveat entered by 
the defendants—and on the issue being found in favor of the will, both 
as to real and personal estate, the defendants appealed. On the 
trial in the Superior Court, the jury found it to be a good will for per- 
sonal, bat not for real estate. Held that the plaintiffs had a right to re- 
cover from the defendants their costs both in the County and Superior 
Courts. If the defendants had appealed only from so much of the 
judgment of the County Court as related to the real estate, thea the 
costs of the Superior would have followed the judgment of that Court. 

The case of McRainey v. Clark, N.C. Term Rep. 278, cited and ap- 


proved. 


This was an appeal from the judgment of the Superior 
Court of Law of Cumberland county at Spring Term, 1841, 
his Honor Judge Dick presiding. ‘The issue tried in thecase 
was an issue of devisavit vel non, which came up from the 
County Court upon the appeal of the caveators, the jury be- 
low having found that the paper writing propounded was 
the last will and testament of George Ragland dec’d, suffi- 
cient in law to pass both real and personal estate, and judg- 
ment having been rendered accordingly. On the trial in the 
Superior Court the caveators contested the validity ot the will, 
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June 1841 both as to real and personal estate, upon the ground, that, at 
Raglan 4 the making of the will, the supposed testator was non com- 
v pos mentis. In support of this proposition two witnesses 
+ eg were offered by the caveators, who were objected to by the 
‘plaintiffs, on the groynd.that they were persons of color, by 
whom the defendants stated that they expected to prove ad- 
missions of Hannah Ragland, one of the plaintiffs, that the 
testator was of unsound mind at the execution of the will. It 

was admitted by the plaintiffs, that the testator was a free man 

of co'or, that Hannah Ragland, his widow, and one of the 
plaintiffs, was a free woman of color, and that both the de- 
fendants were free persons of color; but it was equally cer- 

tain that Rachel Ann Arey was of pure white blood, and this 

was not denied by the defendants. Whereupon his Honor 
rejected the testimony. 'The defendants then insisted that 
Rachel Ann Arey being an infant within twenty one years 

of age, which was not denied, was improperly a party to the 
record, and, as she did not appear by guardian or next friend 

her appearance was a nullity; and, therefore, moved that her 
name be stricken from the record. His Honor replied that, 
however, he might have disposed of the motion, had it been 
made at the proper time, he considered it was now out of 
time, the cause having been put to the jury in its then condi- 
tion, and he would reject the motion. One of the persons 
introduced by the plaintiffs as one of the subscribing wit- 
nesses to the will (there being but two subscribing witnesses) 
testified that he was much in the confidence of the testator, 

that on the evening before the paper writing was signed by 

the testator, he, the witness, was sent for by the testator, and, 
upon visiting him, found him in bed, and was informed by 

him that he had been quite sick, but that he had taken medi- 
cine, which had acted well, and he was now much better, 

and believed himself recovering, but in case of accident, he 
desired to make his will, and wished him (the witness) to 
write it for him and become one of the subscribing witnesses, 

and he wished a Mr. Southerland to be the other—that he (the 
witness) lived on the next Jot to the testator, and Mr. South- 
erland was also a near neighbor—that the witness took mem- 
orandums of the wishes of the testator, which he took home 
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with him, and there prepared the will—that after writing June 1841 


the will, he wrote the note of attestation in continuation, viz- 
“ Signed, sealed, published and declared to be my last will 
and testament, this 25th day of Septem ber, 1835, in presence 
of,” and then signed his name asa subscribing witness—that 
on the following morning, when he took the will over to the 
testator, he, the witness, informed him that he had written 
the will and signed as a subscribing witness, rccording to 
his request, and read over to him the whole will, with the 
note of attestation and his own (ihe witness’s) name as sub- 
scribing witness—that the will was read over to the testator 
three times, and he approved its contents—that the testator 
had the will in his own hands and examined it, and, although 
he was nota scholar, could not write, and could read very 
little, if at all, he was yet a man of business, and conversant 
with business papers, and understood weli the ordinary 
forms of executing deeds and other papers, and could tell 
when one was signed by a subscribing witness—that the tes- 
tator then proceeded to sign the paper in his presence and 
that of the other subscribing witness, and signed it with a 
perfect knowledge and understanding that he (the witness) 
had previously signed it as a subscribing witness—that the 
witness saw the testator sign the paper, and that it was im- 
mediately subscribed, at the request and in the presence of 
the testator, by the other subscribing witness—and that the 
witness did not renew his signature, but the will was left 
with the testator, who understood and believed that his will 
was fully executed. His Honor thereupon charged the jury 
that the paper writing, under the circumstances of the exe- 
cution deposed to by the subscribing witness, was not in 
law a will sufficient to pass real estate; but whether it was 
sufficient in law to pass personal estate, depended up- 
on whether or not they should be of opinion, from the evi- 
dence, that the supposed testator was, at the time of signing 
the paper, of sound and disposing mind and memory. Un- 
der this charge the jury found the paper writing to be the 
last will and testament ‘of George Ragland, sufficient to 
pass personal property, but not sufficient to pass real estate. 
A mction was thereupon made by the plaintiffs that they re- 
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June 1841 cover their costs against the defendants in both courts, and 


Ragland 


v 


for judgment against the securities to the appeal bond; and 
on the part of the defendants it was moved that the defend- 


o "ed ants have judgment for their costs in both courts. | Where- 


upon it was adjudged by the court that the plaintiffs do re- 
cover their costs in the county court, and that the defend- 
ants do recover their costs in the Superior Court; but no 
judgment was rendered against the securities to the appeal. 
The plaintiffs then obtained a rule upon the defendants to 
shew cause why a new trial should not be granted, because 
of error in the charge of the court, upon the point of the 
due execution of the will as to real estate—and the de- 
fendants obtained a rule upon the plaintiffs to shew cause 
why a new trial should not be granted for error in the court 
in rejecting the testimony of the colored witnesses, and in 
refusing to strike out the name of Rachel Ann Arey in the 
cause. Both rules were discharged, and both parties, being 
dissatisfied therewith and with the judgment as to costs, 
prayed an appeal to the Supreme Court, which was granted. 


W. H. Haywood and Strange for plaintiffs. 
No counsel for the defendants. 


Danret, J. First; were the two colored persons, who 
were offered by the defendants to prove the admissions of 
Hannah Ragland,competent witnesses? We are ofthe opinion 
that they were competent. In the case of The King v. the 
Inhabitants of Hardwick, 11 East. 589, it was decided, that 
when a suit is pending against a great number of persons, 
who have a common interest in the decision, a declaration 
made by one of the persons concerning a material fact with- 
in his own knowledge, is evidence against him and all the 
other parties with him in the suit; because as he is not, liable 
to be called upon to give evidence upon oath of the fact, 
being a party to the suit, his declaration of it must be evi- 
dence for the opposite party. In McRainy v. Clark, N. C. 
Term R. 278, it was held that, where the executors and de- 
vises are regularly made parties plaintiffs to an issue of devi- 
savit vel non, the declarations of some of them were to be 
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received. The act of Assembly (1 Rev. St. c. 31, s. 81,) disa- June 1841 


bles people of color, within certain degrees, from being wit- 
nesses, except against each other. The defendants are people 
of color; and the plaintiff Ragland, whose admissions are 
sought to be given in evidence, is also a woman ofcolor. We 
think that the witnesses were competent to give evidence of 
her admissions and declarations. It comes within the ex- 
ception in the statute; and the circumstance that Arey, a co- 
plaintiff, might be incidentally affected by such evidence, 
was not sufficient to exclude them. The evidence should 
have been received and the jury would judge what it was 
worth. 

Secondly. The act of Assembly (Rev.. St. c. 122, s. 1,) 
declares that no will or testament shall be good or sufficient, 
in law or equity, to convey or give any estate in lands, &c., 
unless such last will shall be subscribed in the presence of 
the testator by two witnesses at least. This will was not 
subscribed by ¢wo witnesses in the presence of the testator. 
Much argument has been urged upon us by the plaintiffs’ 
counsel, to bring this case within the meaning of the act; 
but we think it was the meaning of the Legislature, that 
the heirs at law should not be disinherited, but by a strict 
compliance with the words of the act, and that the door to 
fraud should be completely shut. The charge of the 
Judge was therefore right on this branch of the case. 

Thirdly. In all actions whatever, the party, in whose fa 
vor judgment shall be given, shall be entitled to full costs 
unless otherwise directed by statute. Rev. St.c. 31, s. 79. 
The plaintiffs, having prevailed upon the issue in the Supe- 
rior Court, although to a less extent than they had in ‘the 
County Court, were nevertheless entitled to full costs. If 
the defendants had appealed from so much of the judgment 
in the County Court, as related to the due execution of the 
will as a will of lands, and permitted it to have been 
proved as to the personal estate, then the costs in the 
Superior Court would have followed the judgment in that 
court. 


Per Curiam, Judgment reversed and a new trial a- 
_ warded, 
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HENRY C,. FORTESCUE, Adm’r, &. ». FENNER B. 
SATTERTHWAITE, 


A testator devised certain negroes to his three children, J. S. and N. and 
then proceeded as follows: “In case either of my said children should 
die without heir lawfully begotten, it is my wish that the property 
should be equally divided between the children then living, whether J. 
S.or N.” J. died first. N. then died without issue, leaving S. sur- 
viving. Held that under this limitation S., the surviving child, took 
the property belonging to N. 

S. the survivor, had previously intermarried with the plaintiff, and after 
this intermarriage, and before the death of N., the plaintiff conveyed 
the negroes, now in controversy, being part of those in which his wife 
had a contingent interest, to the defendant. Held that this deed was 
an estoppel as to the husband, and when his wife acquired a vested in- 
terest by the death of N., such interest passed to the defendant by force 
of the said deed, either upon the principle that the interest, when it 
accrued, fed the estoppel, and thereby gave an absolute title, or that the 
deed operated as a release of the wife’s choses in action. 

If the words in a deed of sale of goods and chattels plainly evidence a 
sale, thisis sufficient without technical words. Such a deed of sale 
may be made without any words of “bargain and sale” as well as 
with those words. 

Contingent interests, such as executory divises, &c. are assignable. A 
possibility cannot be transferred, but by a possibility is meant, the mere 
expectancy of an heir apparent, or of one who is next of kin to a liv- 
ing man, or the prospect of having a legacy left, &. ” 

The case of Burnett v. Roberts, 4 Dev. 83, cited and approved. 


This was an appeal from the judgment of the Superior 
Court of Law of Beaufort County, at the Spring Term, 1841 
his Honor Judge Barrey presiding. ‘The case was one of 


trover, brought to recover the value of three negroes, Violet, ~ 


Matilda and Bill. ‘These negroes were the children of negro 
woman Mimy, who belonged to one William Satterthwaite, 
deceased. Thesaid William Satterthwaite made and pub- 
lished his last will and testament, dated 17th September, 
1810. The plaintiff claimed under the following clauses in 
the said will: “I give and bequeath to my daughter Nancy 
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Satterthwaite, one negro woman named Mimy and Jaban, June 1841 
and one bed and furniture, &c. to her and her heirs forever.” Stine 
The testator, after making several bequests to his other chil- 
dren, says: “In case of either of said children should die Satter- 
without heir properly begotten, it is my wish that the prop- oo 
4 erty should be equally divided between the children then liv- 

ing, whether James, Nancy or Sally.” The plaintiff died, 

leaving Sally, the plaintiff’s intestate, James and Nancy, his 

children and the legatees mentioned in the said will. James 

died first; Nancy then died without issue, in July, 1836, leav- 

ing Sally the only survivor. And the question was, wheth- 

er Sally was entitled to the negroes under the last clause, as 

aforesaid. 'The defendant contended that the limitation over 

was too remote, and the plaintiff could not recover. And, 

furthermore, he offered in evidence a bill of sale from Nancy 

Satterthwaite, dated 28th May, 1833, for the negroes in con- 

troversy, a copy of which is annexed, marked (B) ; and, also, 
an agreement between Henry C. Fortescue and the defend- 

ant, dated 27th January, 1834, (after the said Henry’s mar- 

riage with Sally) agreeing to refer the rights of the said Hen- 

ry, and the defendant to the negroes of the said Nancy, claim- 

ed by them respectively, to the award of certain arbitrators, 

the decision of the arbitrators in favor of the defendant as re- 

gards the negroes now in controversy, and also a bill of sale 

for these negroes from Henry C. Fortescue and his wife Sal- 

ly, (the plaintiffs’ intestate) to the defendant, dated 27th Janu- 

ary, 1834, made in pursuance of the award. A copy of this 

bill of sale is hereunto appended, marked (D.) All which 

testimony was rejected by the Court. Nancy died intestate, 

and without issue in July, 1836. Sally was a feme covert, 

at the execution of the said deed. 

His Honor Judge BarLey was of opinion that the limita- 

tion in the will was not too remote, but that the words, then 

living, whether James, Nancy or Sally, tied up the con- 

tingency to the death of the first taker without issue. Un- 

der this instruction, the jury returned a verdict for the plain- 

tiff. A new trial having been moved for and refused, and 

judgment having been rendered, pursuant to the verdict, the 

defendant appealed. 
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(B,) 
Copy of Bill of Sale from Nancy Satterthwaite. 


Know all men by these presents that I Nancy Satter- 
thwaite of the State of North-Carolina and County of Beau- 
fort, for and in consideration of the love & affection which I 
have unto my nephew Fenner B. Satterthwaite of the afore- 
said County and State, and the sum of one dollar to me in 
hand paid by the said Fenner, &c. do hereby alien, set off 
and confirm unto my said nephew Fenner B. Satterthwaite 
all my right, title, interest and claim which I have in and to 
the following negroes (describing among others the negroes 
claimed in the plaintiff's declaration,) all of which described 
negroes unto my said nephew Fenner B. Satterthwaite, his 
heirs and assigns &c. forever. (Then follows a clause of 
warranty against all persons, claiming by, through, or under 
her.) Signed, sealed, witnessed and registered according to 
law and dated the 28th May, 1833. 


(D.) 
Copy of the deed from Henry C. Fortescue and his wife 
to the defendant. 


Know all men by these presents, that we, Henry C. For- 
tescue and wife Sally, of the part, and Fenner B. Satter- 
thwaite of the other part, all of the County of Beau- 
fort and State of North Carolina, witnesseth that we, Henry 
C. Fortescue and wife Sally, do by these presents, for and in 
consideration of one dollar to us in hand paid by Fenner B. 
Satterthwaite, the receipt thereof we do hereby acknowledge 
and ourselves fully satisfied for all our right, title and inter- 
est, which we now or may have in and to negro woman Vio- 
let and child not named, Matilda and Jim, formerly the prop- 
erty of Nancy Satterthwaite—and we, the aforesaid Henry 
C. Fortescue and his wife Sally, do for ourselves, our heirs, 
executors and administrators covenant to and with the said 
Fenner B. Satterthwaite to warrant and defend the title of 
the said negroes from the proper claim of all persons claim- 
ing by, from or under us, to the only proper use and benefit 
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of him the said Fenner B. Satterthwaite, to him, his heirs, ex-June 1841 


ecutors, administrators and assigns, As witness, our hands 
and seals, this 27th Jan. 1834. 


Signed, sealed, witnessed, delivered and registered, all ac- on 


according to law 
J. H. Bryan, for the plaintiff. 
W. H. Hayivood and Iredell, for the defendant. 


Dantet, J. This an action of trover for the conversion of 

three slaves. Pleas, The general issue and release. Willi- 
Satterth waite in the year 1813 bequeathed legacies to each of 
his three children, James, Nancy, and Sally, The testator, 
after making several other devises and bequests in his will, 
then proceeds and says, “In case either of my said children 
should die without heir lawfully begotten, it is my wish 
that the property should be equally divided between the 
children then living, whether James, Nancy or Sally.” The 
said three children were alive at the death of their father. Af- 
terwards James first died; Nancy then died without issue (in 
July, 1836,) leaving Sally the only survivor. The slaves 
in controvercy were a part of those bequeathed to Nancy as 
aforesaid. Sally had married the plaintiff Fortescue; and 
she and her husband on the 27th January, 1834, executed to 
the defendant, then in possession, the deed for the said slaves, 
marked in this case with the letter(D.) Sally, the plain- 
tiff’s wife, died, and he, as her administrator, has brought 
this action. The Judge was of opinion, that the contingent 
interest or executory devise, which each one of these child- 
ren had in the legacies to the other children, was not too 
remote; but that the words “then living, whether James, 
Nancy or Sally” tied up the contingency to the death of 
the first taker without issue. But the Judge refused to per- 
mit the aforementioned deed from the plaintiff to the defend- 
ant to be received in evidence. The plaintiff had a verdict 
and judgment, and the defendant appealed. 

We agree with the Judge that, in this case, the limitation 

over to Sally, the survivor, of the legacy given to Nancy, on 
her dying without issue, was not too remote; but that it was 
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Satter- 
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plain, that on any one or two of the children dying without 
issue, the survivor or survivors, then living, whether James, 
Nancy or Sally, should have the legacy, which had been be- 
fore given to the one so dying. The contingent interest, if 
it ever could vest, must necessarily vest during the period of 
a life or lives, that were in being at the death of the testator. 
The words “then living” tie up the limitation during the 
lives of the three children. 

We do not agree with the Judge in the rejection, as evi- 
dence, of the deed, which Fortescue and wife executed to 
the defendant in 1834, and during the life of Nancy. It is 
true, as stated in the argument, that a possibility cannot be 
transferred at law. But by a possibility we mean such an 
interest, or the chance of succession, which an heir apparent 
has in his ancestor’s estate; which a next of kin has of 
coming in for a part of his kinsman’s estate; which a relation 
has of having a legacy left him, &c.: Such interests as these, 
we conceive, are the true technical possibilities of the com- 
mon law. 2 P. Wil. 181; Whitfield v. Faucet, 1 Ves. 381; 
Atherley on Mar. Sett. 57. But executory devises are not’ 
considered as mere possibilities, but as certain interests 
and estates. Gurnel v. Wood, Willes 211; Jones v. Roe, 
3 T.R. 93. In the last case the Judges seem to have con- 
sidered it as settled, that contingent interests, such as execu- 
tory devises to persons who were certain, were assignable. 
They may be assigned (says Atherley p. 55) both in real 
and personal estate, and by any mode of conveyance, by 
which they might be transferred, had they been vested re- 
mainders. In the present case, however, it is unnecessary to 
discuss the question how far the deed would have bound 
the wife, in case the husband had died before the contingency 
happened, and left her surviving. ‘The deed, as to the hus- 
band, is an estoppel, and when his wife acquired a vested in- 
terest, to wit, in 1836, on the death of Nancy, the said inter- 
est passed to the defendant by force of the said deed, either 
upon the principle that the interest, when it accrued, fed the 
estoppel (Doe ex Dem. Christmass v. Oliver, 2 Smith’s 
Select Cas. 417,) or the deed operated as a release of his 
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wife’s choses in actiou. If the deed be considered as a te June 1841 


lease, the interest of the wife, as well as that of the husband 
was by it extinguished, & there was nothing left tosurvive to 
her administrator. Burnett v. Roberts, 4 Dev. 83; 1 Shep. 
Touch 333; 2 Do. 161, Preston’s Ed.; 1 Roper on Hus. & Wife 
232. Itis contended for the plaintiff that the deed has no 
conveying words in it; that it is but an agreemert or cove- 
nant under seal, and therefore that it cannot operate as an as- 
signment. The answeris, that a deed of sale of goods and chat- 
tels may be made, without any words of bargain and sale, as 
well as by those words. 1Shep. Touch. 388, (Preston’s Ed.) 
If the words in the deed plainly evidence a sale, it is suffici- 
ent without technical words: we think that-is the case in 
this deed. If the deed be considered as a release, the words, 
we think, are sufficient to operate as such. If one do ac- 
knowledge himself under seal to be satisfied and discharged 
a debt, this isa good release of the debt. 2 Shep. Touch, 
160, Prest.Ed. In this deed the plaintiff acknowledged him- 
self satisfied for his right and -title, which he then had or 
might thereafter have in the said slaves. On the death of 
Nancy, the plaintiff's wife had a vested estate. 'The release 
of the husband to the defendant in possession must therefore 
have the effect of destroying that title in and to the slaves, 
which, without the release, the husband had, at that instant 
of time, a right to receive from the defendant and reduce in- 
to his own possession. We think there must be a new 
trial. ' 

Per Curiam, Judgment reversed and a new trial 

awarded, 
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DEN EX DEM. CHARLES T. SAUNDERS 
ve. 
THOMAS McLIN. 


June 1841 A sale made by the sheriff of Craven, on a distress for taxes due to the 





town of Newbern, must, in pursuance of a private act of 1818, be 
made in the same manner as a sale by distress under the general law 
for collecting the taxes due to the State, with the exception of a few 
particulars which relate, for peculiar reasons, to the public revenue; 
and with the exception also of the mode of advertising. 
A sale, therefore, of an entire lot in the town of Newhbern, for the town 
taxes due on it, is void, and the sheriff’s deed conveys no title to the 


purchaser. 
The cases of Jones y. Gibson, No. Ca.T. R. 41, and Avery v. Rose, 4 


Dev. 549, cited and approved. 


This was an action of ejectment, tried at the Spring Term, 
1841, of Craven Superior Court of Law, before his Honor 
Judge Baitey. It was brought to recover possession of a 
lot in the town of Newbern. Taxes on this jot had been 
duly assessed by the commissioners of the town of Newbern, 
and being due and unpaid, the sheriff proceeded to collect 
them by a distress on the lot, and after giving due and legal 
notice, sold the entire lot at public auction to the lessor of 
the plaintiff, and gave him a deed for the same, under which 
the plaintiff claimed title. ‘The defendant was proved to be 
in possession of the premises sued for. It was contended by 
the defendant that the sheriff had no authority to sell the 
whole lot to a private person for the payment of the taxes— 
that if no person would pay the taxes for less than the en- 
tire lot, it should have been bid off by the sheriff in the name 
of the Governor—and that no return had been made by the 
sheriff to the County Court as directed by the general reve- 
nue law; and that therefore the sale and conveyance of the 
sheriff were void. Other objections were made to the plain- 
tiff’s reovery, but it is immaterial to state them, as they are 
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not noticed by the court in delivering their opinion. His June 1841 
Honor being of opinion that the sheriff’s sale and deed con- 5 ders 
veyed no title to the lessor of the plaintiff, the plaintiff sub- =v 
mitted to a non-suit, and appealed to this court. MeLin. 





J. A. Bryan for the plaintiff. 
J. W. Bryan for the defendant. 


Rurrin, C. J. One of the objections taken on the trial 
seems to the court to be fatal to the plaintiff’s title; and it 
will therefore be sufficient to explain the grounds of our o- 
pinion upon that point, without adverting to the others. 

Before the act of 1792, C. 2, lands were not liable to dis- 
tress for public taxes, but they were collected by distress and 
sale of goods and chattels. Iredell’s Rev. 1782,c. 7,8.9.— 
1783, ¢. 10,s.8. By the private act of 1779, c. 4, “For 
‘the regulation of the Town of Newbern,” which is sent up as 
part of the case, the town taxes were also to be collected by 
distress and sale of the delinquent’s goods and chattels. Such 
was the state of the law, as to the mode of collecting both the 
public and local taxes, before the 15th of November, 
1792. In 1791, a private act was passed, which is alsoa 
part of the case, whereby the town taxes of November were 
made recoverable by warrant before a justice of the peace out 
of court, and execution. And in the last section of the same 
act it is provided, “ that it shall be lawful for the commission- 
érs of the town of Newbern, for the time being, to cause the 
taxes of the said town to be collected either in the manner 
herein before directed, or as the law directs for the collection 
of public taxes.” Under this authority the commissioners 
passed an ordinance in 1816, in these words: “'The Act of 
the General Assembly of the year 1791, requiring the com- 
missioners to direct the manner, in which the payment of the 
town tax shall be enforced, it is ordained that the collector 
shall collect the tax, when in arrear, by distress and sale of 
the personal property of the delinquent, if any to be found; 
if none, then by distress and sale of the lots or parts of lots, - 
upon which the tax is in arrear and unpaid: conforming, in 
either case, to the regulations of the Acts of the General As- 
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June 1841 sembly, directing the manner of enforcing the payment of 





Saunders 
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public taxes.” 
It may be observed in the beginning, that the act of 91 uses 


McLio. the words, “as the law directs for the collection of public tax- 


es;” which, speaking in the present time, may perhaps be con- 
fined to the law, as it then stood, for the collection of the tax- 
es. If so, the commissioners exceeded the authority given to 
them by that Act, when, in 1816, they ordered the distress 
and sale of lots for taxes; since the Act, which authorized that, 
as to the public revenue, did not pass until the next year, 
namely, 1792, c. 2. Consequently, under that construction 
ofthe Act of 1791, the ordinance would be unauthorized and 
inoperative, as respects the sale of the lot; and the sale made 
by the sheriff must be held to be void. But if that be not 
the proper construction of that Statute, and, as we rather sup- 
pose the meaning be, that the commissioners, for the time be- 
ing, may direct the taxes to be collected by warrant, or in 
the manner the law now directs or may direct; in that case, 
also, the plaintiff’s title fails. The words of the ordinance, 
“ conforming in either case” (that is to say, in the sale of per- 
sonal or real property) “to the regulations of the Acts of the 
General Assembly, directing the manner of enforcing the 
payment of public taxes,” must receive a similar construction; 
so as to require the proceedings in a sale of a lot for the town 
tax to conform to the law, existing at the time of the sale, di- 
recting the manner of distraining and selling the same lot for 
a public tax. It is not, however, of any consequence to con- 
sider that point further, since the private Act of 1818, “to 
amend the laws, regulating the town of Newbern,” speaks a 
language on this subject, so distinct that it cannot be misun- 
derstood. Instead of the taxes being collected by collectors, 
appointed by the commissioners, and in a mode to be desig- 
nated by them, this Act makes it the duty of the sheriff of 
Craven county to collect them, and vests him “with thesame 
power and authority to collect the said taxes by distress or 
otherwise, as by law sheriffs are or may be authorized to 
collect the public taxes.” By this Act, therefore, it is clear, 
that in each case of a distress and sale for a tax of this town, 
the sheriff is to observe the rules and regulations by 














OF NORTH CAROLINA. 575 


the law, for the time being, established for a distress June 1841 
and sale for public taxes; except that the private act pro- ye 
vides specially for the mode of giving notice of the sale. v 

Now, whether we recur to the public law for collecting the MeLin. 
revenue of the State, as it stood when the ordinance of 1816 
passed, orin 1818, or at the time of the sale to the lessor of 
the plaintiff, such a sale as that made in this case is contrary 
to the law, and invalid. There can be no sale to a private 
person of an entire lot or other parcel of real estate for the 
taxes due on it. The Act of 1792,c. 2, s. 5, authorized a 
sale out and out, as upon an execution, and a conveyance by 
the sheriff. But that was altered by the subsequent act of 
1798, c. 492, s. 1, which enacts that the sheriff shall set up 
the lands to be sold to the person, who will pay the taxes for 
the smallest part thereof; and he shall strike off the quantity 
so bid or offered to be taken for the amount of the public, 
poor and county taxes and charges, to the person offering to 
take the smallest quantity. ‘This has continued to be thelaw 
from that day tothis. Rev. St. c. 102, s. 55. The act then 
directs how and when the quantity purchased shall be laid 
off, its form, and other matters for completing the title. In 
a subsequent part of the act, s. 4, provision is made for a 
sale and conveyance to the Governor for the use of the 
State, if no person shall bid a smaller quantity than the 
whole. Upon the trial of this case it was contended for the 
defendant, that this provision, and also those of the act of © 
1819, Rev. St. c. 102, s. 60, 52 and 53, which direct the 
sheriff to make returns to the County Court of the land te 
be sold and of those sold, were, by force of the acts of 1791 
and 1818, incorporated into the law for the sale of land for 
a town tax; and, consequently, that the sale, under which 
the plaintiff claims, is void. We rather suppose the con- 
trary, inasmuch as those provisions relate, for peculiar 
reasons, to the public revenue, and seem inapplicable to 
such a sale as that under consideration. But admit those 
parts of the acts not to operate upon a sale for a town fax, 
nevertheless the first section of the act of 1798 must embrace 
it. The act provides for two cases; a purchase by a private 
person, and one in behalf of the State; and they are perfect- 

26 
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June 1841 ly distinct. Avery v. Rose, 4 Dev. Rep. 558. Under no 
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circumstances can the sheriff strike off the land to the Gov- 
ernor, but where no person shall bid a smaller quantity than 
the whole of the lands, and then he must strike off the whole 
to the Governor and not less. And under no circumstances, 
without exception, can he strike off the whole to any person 
but the Governor. A private person can only purchase by 
taking a less quantity than the whole. We can see no 
ground, upon which we can take the case of a sale for a town 
tax out of the operation of this provision, the words of which 
clearly include it. It may not be proper, and, we think, 
would not, to have struck off this lot to the Governor for 
the town tax, with which the Chief Magistrate of the 
State has no connexion. But it may well be, that the Legis- 
lature did not intend that the whole of any person’s freehold 
should be taken from him for any tax or taxes, public, coun- 
ty or town; and preferred rather the tax to be lost. At all 
events the law is positive, and must be obeyed. That being 
so, the sheriff exceeded his authority in selling and convey- 
ing the whole lot; and, upon the principle of Jones v. Gib- 
son, No. Ca. T. R. 41, and Avery v. Rose, 4 Dev. 549, the 
deed to the plaintiff’s lessor is void, inasmuch as it shows 
upon its face, that the sheriff exceeded his authority and that 
the purchaser must have known it. 


Per Curiam, Judgment affirmed. 
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HULL THREADGILL AND OTHERS vs. THOMAS INGRAM. 


A testator devised as follows: “I leave the whole of my other estate as June 1841 . 
well negroes as goods and chattels to be equally divided between = 
my four children A., B.,C.and D., and for my executors to have it ap- 
praised and pay off each child’s part as they shall come to age, the 
boys to have their part at the age of 21 years, and the girls to have 
their part at the age of 18 years; and if either of my children die with- 
out heir lawfully begotten, then his or her part to be equally divided be- 
tween my surviving children and their heirs forever.” A. died first, 
leaving children. B. afterwards died leaving nochildren. Held that 
the limitation over in the will waa not too remote; that on B’s. death 
without issue, his share became vested in C. and D., who survived 
him; and that, as A. did not survive him, no part of such share vested 
in the personal representative or the children of A. 

The cases of Zollicoffer v. Zullicoffer, 4 Dev. & Bat 438, and Gregory 
v. Beasley, 1 Ired. Eq. Rep. 25, cited and approved. 


This was an appeal from the judgment of the Superior 
Court of Law of Anson County, at Spring Term, 1841, 
his Honor Judge Dick presiding, upon the following case 
agreed: 

Action of detinue for a slave named Abram, which the 
defendant admits is now and was in his possession, when de- 
manded by the plaintiff immediately before the bringing of 
this action, and he admits that he refused to deliver him to 
the plaintiff. It is admitted that George Ingram died in the 
year 1775, having first duly made his last will and testament, 
which was duly proved. The following is a copy of so 
much ofthe will as relates to thiscase: “I leave the whole of 
my other estate, as well negroes as goods and chattels to be 
equally divided between my four children, John Ingram, 
Tabitha Ingram, Jesse Ingram and Nancy Ingram, and my 
executors to have it appraised and pay off each child’s part 
as they shall come to age, the boys to have their part at the 
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age of twenty one years, and the girls to have their part at the 
age of eighteen years; and if either of my children die with- 
out heir lawfully begotten, then his or her part to be equally 
divided between my surviving children and their heirs for- 
ever.” ‘The said testator left surviving him the four child- 
ren named in his will, to wit, John, Tabitha, Jesse and Nan- 
cy. John died in the year 1800 leaving two children. Jes- 
se died in October, 1835, without ever having had any 
children. ‘Tabitha died in March, 1836, leaving children, 
The plaintiffs, Hull and Patrick Threadgill, obtained letters 
of administration on the estate of the said Tabitha. The 
plaintiff Nancy is the survivor of the said four children of 
the said testator, and is the wife of the plaintiff, John Howlett. 
The slave sued for is the grandson of a female siave, obtained 
by the said Jesse under the will of the said testator, with 
the assent of the executor of the said will; the said Jesse hav- 
ing arrived to the age of of twenty-one years. The said Jesse 
also left a last will and testament, which has been duly prov- 
ed, and Jeremiah Ingram, the executor therein named, duly 
qualified and took upon himself the execution thereof. The 
slave sued for is held by the defendant, as the agent of the 
said Jeremiah, the executor of the said Jesse. 


If, on this statement, the plaintiffs be entitled to recover 
in this action, the judgment to be rendered for the plaintiffs ; 
if not, then judgment to be rendered for the defendant.— 
If judgment be rendered for plaintiffs, the slave sued for is of 
the value of $700, and the damages for detention are agreed 
to be $200. And the Court thereupon, pro forma, rendered 
judgment for the defendant, from which the plaintiffs appea'ed. 

Winston, for the appellants, contended that the limitation 
over in the will was not too remote, and that on the death of 
Jesse without issue his entire interest vested in Tabitha and 
Nancy, who survived him; and he cited the following au- 
thorities: Southerland v. Cox, 3 Dev. 394; Jackson v. 
Chew, 12th Wheaton 153. 


W. H. Haywood, jr. for the defendants, insisted that the 
remainder was too remote, and cited Rice v. Satterwhaite, 
] Dev, and Bat. Eq. 69; Massy v. Hutson, 2 Mer. 130; 
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Ward on Legacies, p. 185, 240,241; Barlow v. Salter, 17 June 1841 

Ves. 481; 2 Powell on Devises, 723. He also insisted that 7) ag. 

the representatives or children of John, who had died before __ gill . 
Jesse, were entitled to a part of Jesse’s share, asin this case , ‘ 
the word “ survivors” in the will should be construed “oth- 
ers;” and for this he cited 2 Powell on Devises 723, (new 
edit. in Law Library;) Ward on Legacies, p. 185. 


Ingram. 


Dantet, J. This is an action of detinue to recover a 
slave by the name of Abram. Plea non detinet. In the year 
1775, George Ingram made his will, and, after some devises 
of land, he says, “I !eave the whole of my other estate, as well 
negroes as goods and chattels, to be equally divided between 
my four children, John, Tabitha, Jesse and Nancy Ingram; 
my executors to pay off each child’s part, as they shall come 
to age; the boys to have their part when they come to the age 
of twenty-one years, and the girls to have their part at the 
age of eighteen years. And if either of my children die with- 
out heirs lawfully begotten, then his or her part to be equal- 
ly divided between my surviving children and their heirs for- 
ever.” John died in the the year 1800, leaving two chil- 
dren. Jesse died in 1835, never having had children. Ta- 
bitha survived him, and died in 1836, and the two Thread- 
gills, plaintiff’, are her administrators, Nancy is still alive, 
and she and her husband Howlett are the other plaintiffs. — 
The slave Abram is a descendant of-a female slave, obtained 
by the legatee Jesse, under the will of his father with the as- 
sent of the executors. ‘There was a demand of the slave be- 
fore the writ issued, and the defendant refused to deliver him. 
The Court being of opinion, pro forma, that the plaintiff 
could not recover, there was judgment for the defendant, and 
the plaintiffs appealed. 

We think the Judge erred in deciding that the law 
was in favor of the defendant. It seems to us that this case 
is clearly within the principles decided by this court in the 
the two cases of Den ex dem. Zollicoffer v. Zollicoffer, 4 
Dev. & Bat. 438, and Gregory v. Beasley, 1 Ired. Eq. Rep. 
25. In the first case, the testator, having devised lands to 
three of his sons, and personal estate to his daughter, says, 
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June 1841“ And in case of the death of either of my aforenamed chil- 


dren, without a lawful heir begotten of his or her body, that 
then his or her part shall be equally divided among the sur- 
vivors.” It was held, that, upon the death of one of the 
sons without children, the land he had acquired under his fa- 
ther’s will went over to his surviving brothers and sisters, and 
that the limitation was not too remote. In the latter case, 
a testator had bequeathed all his personal property to his four 
children, to be equally divided between them when his son 
A. arrived at the age of 21 years; and if one or two or three 
should die under age, or without issue, for all the property 
to go to the surviving ones for ever. A daughter died be- 
fore her arrival at full age, leaving no children, but after A. 
had attained twenty-one years. Held that her share went 
over to the survivors then living; and that a child of a sister, 
who had died after attaining full age, was not entitled to any 
part of it. In the argument of the case before us, it seems to 
be admitted that it is the law of this State, that when prop- 
erty is given by will to children or a class of persons, and a 
limitation over to the survivor or survivors of the share or 
shares of any such children or class, who should “ die with- 
out issue,” or without “heir lawfully begotten,” that the limi- 
tation over is good as an executory devise. But it is conten- 
ded, that, when the testator, to the words “survivor or sur- 
viving children” superadds the words, “and their heirs for- 
ever,” that circumstance will repel the inference, that the tes- 
tator intended, that those only of his other children should 
take, who should be alive at the death of any one of them 
without issue. It is argued, that those superadded words make 
the limitation too remote. In Hudson v. Massey, 2 Meriv. 
Rep. 133, Sir Witt1am Grant admits that in a bequest to 
two persons, with alimitation to the survivor in case either 
should did without issue, this is a good limitation. He says 
it furnishes the presumption that the survivor was individu- 
ally and personally to take and enjoy the legacy. But he 
thought the superadded words, “ his or her executors, ad- 
ministrators or assigns,” excluded the presumption that it 
was a mere personal benefit, that was intended for the survi- 


vor. He said, that, though there should be no such failure 
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of issue as would enable him to take personally, yet his rep- June 1841 
resentatives would be entitled to claim, in his right, whenev- —_ 
er the failure of issue might happen. Now, with alldue def- gill 
erence to so great a judge, it seems to us an impossibility, heme 
that any representative could ever urge such a claim as that 
supposed by Sir William Grant. Must not the representa- 
tive deduce his title by averring that his principal was the 
survivor? Could the representative have any pretence of 
claim without such an averment? We think he could not. 
If, therefore, the representative’s principal was actually the . 
survivor, he, the principal, must inevitably be permitted to 
take personally, and all chance of a perpetuity would of 
course cease. In the case now before the court, the super- 
added words (“and their heirs forever”) appear to us to have 
been inserted, only to denote the extent of the interest in 
the property, that the survivors should take, and not as a 
limitation to a description of persons, who might at at any in- 
definite time claim as heirs. How could a person claim as 
heir to a survivor, ifthe ancestor was not in esse at the 
death of the first taker, so as to acquire the character of sur- 
vivor? The thing appears absurd. It seems to us, that no 
other presumption can arise in this case, but that the testator 
intended a personal benefit to the survivors, and that the su- 
peradded words, which he has made use of, do not repel 
that presumption. Hughs v. Sayer, 1 P. W. 534. 

Secondly : John died in the year 1800. Did his two chil- 
dren or his representative take? We think they do not take. 
The executory devise to John, in the legacy given to Jesse, 
was contingent; and, as John did not survive Jesse, the exe- 
cutory devise never vested in him; and, therefore, there was 
nothing to be transmitted either to his representative or chil- 
dren. We so decided in Gregory v. Beasley. The case of 
Wilmot v. Wilmot, 8 Ves. 10, is not an authority for the 
defendant. It was a bequest to three children in thirds res- 
pectively, with a direction that they{should not be put in pos- 
session, till their respective attainment of particular ages (the . 
son at 25, the two daughters at 21 years,) and in case of the 
death of either of the said children before the ages mention- 
ed, that third to be equally divided between the two surviv- 
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before they should obtain their respective ages, then the 
whole estate to devolve to the testator’s two brothers. One 
child attained the age mentioned—of course the two brothers, 
the ultimate remainder men, then could nevertake. After- 
wards another child died underage. And it was determined 
that the share of the latter was a vested interest in the child 
who died first, and the survivor attaining the specified age. 
The executory devise vested in those children that obtained 
the ages specified; and if they died afterwards, and then a 
younger child died under age, the share so being vested, de- 
volved on the representative of the child, that had survived the 
specified age and first died. The peculiar circumstances of the 
case induced Lord Eldon to put upon the word “ survivor” a 
construction, which he admitted was not the natural or usual 
one: But in this case, the contingent estate, that was limit- 
ed to John, never became vested; it could not vest, unless 
he had survived his brother Jesse: he did not, and his con- 
tingent interest has vanished forever. The judgment must, 
therefore, be reversed, and judgment be entered for the plain- 
tiffs on the case agreed. 


Per Curiam, Judgment accordingly. 
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DEN EX DEM. HENRY K. BURGWYN & al. ve. THOMAS P, 
DEVEREUX. 


A. died in the year 1777, leaving two sons, Thomas and George. Thom- June 1841 
as was the oldestson, and, by the law of this State as it then stood, sole —~- ~ 
heir to his father. A. devised the land in controversy iu this suit to his 
second son George. George died in 1839, intestate and without issue, 
leaving surviving him a sister of the waole b'ood, under whom the de- 
fendant claimed, and the issue of a sister of the half blood on the moth- 
er’s side, who are the lessors of the plaintiff. Held that the issue of = 
sister of the half blood tobk one moiety of the land. 

The cases of Balard v. Griffin, 2 Law. Rep. 258, and Cuélar v. Cutler, 

2 Hawks 324, cited and approved: 


This was an appeal from the judgment of the Superior 
Court of Law of Jones County at Spring Term, 1841, his 
Honor Judge Baixy presiding, upon the following case a- 
greed: 

This action is brought to try whether the premises set 
forth in the declaration descended to the lessors of the plaint- 
iff in common with Frances Devereux, or whether the said 
Frances was seized of them in sevetalty; and upon this ques- 
tion the following statement of facts is submitted as a case a- 
greed. George Pollok died in April, 1839, seized in fee of 
the land in question, to which he succeeded by devise, upon 
the death of his father, Thomas Pollok, .the elder, under 
the will of the said Thomas, a copy of which, so far as it re- 
gards this question, is made apart of this case. Thomas 
Pollok, the elder, succeeded to the land by descent upon the 
death of his father, he, the said Thomas, being the oldest son. 
Thomas Pollok the elder died in the year 1777, leaving two 
sons, Thomas, now deceased, and the abovementioned 
George, of whom Thomas was the oldest, and a daughter, 
the said Frances Devereux. Thomas died without issue in 
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_ out issue, leaving the said Frances his only sister of the full 
blood and. of the blood of the said Thomas the elder. The 
lessors of the plaintiff are the children of Sarah Burgwyn, 
who was the daughter of the widow of the said Thomas, by 
a marriage subsequent to his death, and was a sister of the 
said George of the half blood on the part of his mother. The 
said Sarah died before the said George, and if she (had she 
survived the said George) would have inherited any of the 
said Jand, then the lessors of the plaintiff have the same title. 
The defendant, Thomas P. Devereux, representing the said 
Frances, is in the actual and exclusive possession of the land, 
and claims to hold the same in severalty adversely to the 
right of the said lessors. If, upon the foregoing facts, the 
lessors of the plaintiff have any title to the premises in dis- 
pute, then judgment is to be entered for the plaintiff; it they 
have no title, then judgment is to be entered for the defend- 
ant. 

Upon this case agreed the court (pro forma) gave judgment 
for the plaintiff, and the defendant appealed to the Supreme 


Court. 


Extract from the will of Thomas Pollok the elder, referred 
to in the case. 


Item. I give and devise untomy son George Pollok and° 
to his heirs and assigns forever all my lands, tenements and 
hereditaments that I have and hold in fee simple in North 
Carolina, he paying unto my said wife the aforesaid annuity 
or yearly sum of five hundred spanish milled peices of eight, 
from his attaining the age of twenty one years during the 
natural life of my said wife. 


The case was argued elaborately by Winston and Kin- 
ney, with whom was A. Moore, on the part of the defend- 
ant, the appellant; and by W. H. Haywood Jr. and Iredell 
for the plaintiff, the appellee. (The Reporter regrets that he 
caunot present these arguments in extenso, particularly 
those of the appellant, for want of room. And he is unwil- 
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ling to attempt to condense, lest he might do them injustice. June 1841 
The principal points relied on, however, will be found in Sees 


the opinion of the court.) v 
Devereux. 


Rurrin, C.J. The lessors of the plaintiff claim to be 
tenants in common with the defendant, by a descent of the 
premises in dispute from George Pollok; and the defendant, 
admitting what is equivalent to an actual ouster, if the par- 
ties be tenants incommon, yet insists, that the premises de- 
scended to Frances Devereux alone. The question, there- 
fore, is, who is or are the heir or heirs of George Pollok, in 
respect of this land ? 

Here, it may be as well to say at once, that the answer to 
that question, and to every other that can be raised as to a 
descent since 1808, depends, and depends exclusively, upon 
the act passed in that year, and re-enacted among the Revised 
Statutes of 1836. That act embraces the whole subject of 
descents, and, consequently, repealed the law, which previ- 
ously existed, whether it existed as a part ofthe common law 
or in the form of a Statute. Itis to be seen, therefore, how 
the act of 1808 applies to the case before us. 

The propositus deed in 1839, leaving no issue; and the 
present parties claim as his collateral heirs. The case may 
be simplified by considering that Sarah, who is represented 
by tke lessors of the plaintiff, and was a maternal sister of 
Mr. Pollok, survived him: so that,upon his death, he may 
be supposed to have left the two sisters, Mrs. Devereux and 
Mrs. Burgwyn—the former of the whole blood; and the lat- 
ter, of the maternal line only. The first thing to be noticed 
is, that the fifth and sixth sections of the act abrogate the in- 
capacity of the half-blood, as such, to inherit, which had once 
existed. It is thereby expressly enacted, that collateral rela- 
tions of the half-blood shall inherit equally with those of the 
whole blood; and, also, that relations of both lines shall in- 
herit equally in all cases, excepting only two: which are those 
provided for in the fourth section of the act, namely, first, 
where the inheritance has been transmitted to the propositus 
by descent from an at.cestor; or, secondly, where it has been 
derived by gift, devise, or settlement from an ancestor, to 
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June 1841 whom the person thus advanced (the propositus) would, in 
Begere event of such ancestor’s death, have been the heir or one 
v oftheheirs. In these two cases the fourth section provides, 
Devereux, hat the inheritance shall descend to the next collateral rela- 
tions of the propositus, who are of the blood of the ancestor, 

from whom it fell or was derived. ‘Ihe effect of the act, 
therefore, may be shortly stated to be, that purchased estates 

—in the popular sense of the term, purchase—descend to the 

nearest relations, whether of the paternal or maternal line ; 

and that descended estates and certain purchased estates 

(which the act puts on the same footing with those descen- 

ded) descend to the nearest relations, of the blood of the an- 

cestor or person from whom the estate moved. Our enquiry 

is, then, narrowed to the point, whether George Pollok deriv- 

ed this inheritance by one of those peculiar purchases, enu- 
merated in the fourth section, so as to confine the descent 

from him to the blood of his father, Thomas the elder, and 

vest the inheritance in Mrs. Devereux. ‘This question has 

been argued with zeal and at much length, particularly on the 

part of the defendant; and the court has given an earnest and 
deliberate attention to every thing that was said. But, after 

doing so, we all think as we did on the opening of the argu- 

ment, that the case is not within the fourth section of the act. 

Tomas Pollok, the father, owned the land in fee ; and in 
1777, (when the eldest son was, by law, the heir) he having 
two sons, ‘Thomas and George, devised the land in fee to 
George, the second son; and the father died the same year, 
leaving both of the sons surviving him. 

It is to be observed, in the first place, that ‘George did not 
get this land by descent. It would have been thus transmit- 
ted, notwithstanding the will, if he had been the heir of his 
father. But he was not then, the heir, and could only claim 
under the will. As, therefore, he was in by des ise and could 
not have claimed as heir to his father, had the latter died in- 
testate, the case is neither within the words or meaning of 
the Legislature, as it seems to us. The act was intended to 
provide for every case; and there is no doubt, that it applies 
to all estates, whether vested before or after the passage of 
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the act. The period of the acquisition is not at all material. June 1341 
But the mode of acquisition by the propositus, whether PY Burgwye 
descent or quasi descent—if the expression may be allowed— 
determines its quality as an estate descendible to relations of Devereux. 
a particular line, in exclusion of those of the other. Now, 
whether an estate be derived by descent or by purchase, is a 
fact, simply; and that, necessar:ly, is determined at the time 
the estate is derived. The fact, that it was derived in the 
one mode or the other, instantly imparted to the estate, upon 
its acquisition, the quality, as a descendible estate, of going, 
upon the death of the new owner, to all his relations or to a 
particular line. We can conceive no instance, in which the 
character of an acquisition, whether by descent or purchase,is 
not indelibly impressed on it at the time it is made. Why, 
the very terms that must be used to state a case, prove this. 
For example, when it is asked, “when and how did George 
Pollok get this land?” the case itself answers, that he got it in 
1777, not as the heir of his father, but as a purchaser under 
the will of his father, which was made and went into effect in 
that year. Some years after the death of the father, a law 
was, indeed, made, which coustituted all the sons heirs. But 
that law could not make this person then take by descent 
that which he had long before taken by devise and purchase. 
Ballard v. Griffin, 2 No. Ca. Law Rep. 258. The case be- 
fore us is that of an immediate devise of the inheritance in 
fee; and in its application to sucha case the act is so clear, 
that it seems impossible to render it more so by comment. 
But we deem the cases of gifts and settlements equally plain. 
The donation of each kind, specified in the fourth section, is 
one, which has been derived from an ancestor, to whom the 
person advanced would, in the event of such ancestor’s death, 
have been the heir or one of the heirs. The donation is, ob- 
viously, one which is merely in anticipation of a descent; 
that is to say, made toa person, who would, in case the donor 
had not made the donation and had died intestate, have taken 
the same estate or an estate of inheritance in some form in 
the same land or some part of it. ‘To what period are we to 
look to ascertain, whether the donor aud donee stood in that 
relation to each other? We can imagine no other than that, 
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at which the donation was made. Besides the general reason, 
that the nature of an acquisition is conclusively fixed at the 
time it first accrued, this act itself furnishes evidence that 
the writer had that principle in his mind, or, more probably, 
that unconsciously he acted on it from habit. The phrases, 
“has been transmitted or has been derived,” being in 
the past time, necessarily refer to the period, at which 
the estate was acquired in one or the other of the modes 
mentioned. ‘Then the words, “would have been heir,” 
with the like necessity attach themselves to the same 
period. This construction is irresistibly confirmed by 
the subsequent words, “in the event of such ancestor’s 
death.” There is merely a substitution of a donation made 
at a particular day, for a descent upon the death of the donor, 
happening, or, rather, sepposed to have happened, at the 
same time. In the cases of a taking by descent or devise, 
there must be an actual death of the ancestor. But with re- 
spect to gifts and settlements it is otherwise, and the death is 
merely supposed. Unquestionably it is supposed—for the 
purpose of determining whether the donee was heir of the 
donor—to have happened, instead of the execution of the in- 
strument, which passed the estate. “Would have been 
heir” can refer to no other period; and embraces only the ca- 
ses of such a donation to one, who was ¢hen an heir appa- 
rent or heir presumptive. Itisthe same as if the act had 
used the words, “ would have been heir or one of the heirs,” 
in case, or if, the ancestor had then died. 

It is a consequence from these positions, that we must re- 
sort to the Jaw as it stood, or may stand, at the time of the 
death of an ancestor, from whom land came by descent or 
devise, or at the time of the supposed death of one, who gave or 
settled land, in order to ascertain, who was the heir, where 
the ancestor was dead, or who would have been the heir, if 
the ancestor had then died. If, for instance, a Jaw should 
at this day be passed, admitting new heirs, and an estate 
should be derived under that law by descent or by any of the 
other modes mentioned in the fourth section of the act of 1808, 
it could not be denied that the descent of that estate from 
the new heir, would be regulated by the act of 1808. So, 
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the various changes of the law before 1808, by which that June 1841 
or this person was made heir, from the common law down, >} - 
. , _ urgwyn 

must have a like effect in determining, whether an estate y 
was derived by descent by the person last seised, or would Devereux 
have been, in case the former owner had not conveyed to the 
propositus, but had, at the time of such conveyance, died 
intestate. ‘Thus, the act of 1808 operates upon every case 
alike, though the result may be different in different cases, 
{rom the varying states of fact in the several cases. 

On the other hand, it has been contended on the part of 
the defendant, that the person mentioned in the act as one, 
who “would have been heir, or one of the heirs of the donor, 
is the heir as constituted by the act of 1808; and that the pe- 
riod, at which that character is to be ascertained, is the death 
of the propositus. ‘The grounds, on which these positions 
were founded in the argument, were, that the act of 1808 
was designed to produce one uniform and plain system of 
descents, instead of that previously existing under the acts of 
1784, on which many doubts had arisen; and, especially, that 
it was designed to preserve a man’s acquisitions to his de- 
scendants or in his family, as long as there are any, in exclu- 
sion of those not connected with him byconsanguinity. It may 
be admitted, that those were among the objects to be effected by 
that statute. But it is not perceived, how those objects can 
impart to the act the sense imputed to it. It is true, it was 
intended to produce subsequent certainty in the law of de- 
scents; and to a great extent it has eminently succeeded. But 
the court cannot go further than the act itself has done 
in establishing such certainty or uniformity. The enactment 
here, for example, is, that an inheritance, which has descen- 
ded (no matter when) shall descend to the blood of the an- 
cestor, from whom it did descend. Now, an estate, once de- 
scended, remains always in the party as a descended estate, 
except only in the cases at common law of the subsequent 
birth ofa preferable heir, as mentioned in Cuélar v. Cutlar, 
2 Hawks, 324, and which have no application here. When, 
therefore, one dies since 1808, we must, in order to know 
whether his estate was in fact transmitted by descent from a 
former owner, enquire whether the propositus was in law the 
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heir of that former owner. It is referred to the law, existing 
at the time of the descent cast, to pronounce, who was heir, 
and assuch took the estate. It is an event past, and in the 
nature of things it cannot be altered. Nor does the act of 
1808 affect to interfere with the operation of the previous law 
(uncertain as it was) on past cases. It declares how estates, 
which have descended, shall descend; but it does not attempt to 
annul previous descents, by saying that what was a descent 
under the acts of ’84 should not then be so considered, nor 
that a person, who was not heir before 1808 should, never- 
theless, be afterwards considered to have been the heir before. 
The act of 1808, therefore, by making land, which had de- 
scended, one of the subjects on which it was to operate, ne- 
cessarily treats all descents, which had occurred, as proper 
and effectual. 

Precisely the same principles apply in ascertaining who 
would have been the heir, if the ancestor had died at a parti- 
cular time, that do in ascertaining who was the heir upon 
a death which did occur at that time. 

But reliance was placed at the bar on the use of the terms; 
“the heir or one of the heirs,” as denoting that the act does 
not apply to descents before 1784, since at common law there 
could be no plurality of heirs; and it was thence inferred 
that those after 1784 were upon the same footing. If that 
meaning could be imputed to those terms, yet it would be the 
duty of the court to treat their introduction as a mere inaccu- 
racy of Janguage, subject to the control of other plain and 
unequivocal parts of the Statute. But, in truth, there is no 
inaccuracy whatsoever in the use of that language; and it is 
critically correct, to express what was meant, and to embrace 
every case of a descent at common law or under the acts of 
84 and 95. The expression applies with propriety to two 
different states of the law, in one of which there could be but 
one heir, and in the other there might be more. And it ap- 
plies with equal propriety to cases, in which, by law, there 
may be a plurality of heirs, and yet, in point of fact, there is 
in one case but one heir, while in another there are several. 
The meaning in this Statute very evidently is, that if the in- 
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heritance was given to one, who would have been the single Jone 1841 
- heir of the common law; or if it was given to one as the only pe 
taal . : gwyn 
existing heir under the act of 84, or as one of several exist-  v 
ing heirs under that Statute: in either of those cases the land Devereux. 
so given shall descend from the donee to his relations of the 
blood of the donor. 

It is true, also, that in respect to descents to the two lines, 
paternal and maternal, the policy of the act is perfectly ap- 
parent to keep the estate in that line through which it came 
to the prépositus. Indeed, the act goes in this respect far 
beyond the common law, which applied this principle only 
to descended estates; whereas the act embraces likewise de- 
vises, gifts, and settlements on heirs apparent and presump- 
tive. Yet the court cannot carry this policy further than the 
Legislature itself has done, nor embrace cases which the 
words of the act, as expressed, cannot be made to cover.— 
Attempts to escape from this tule of constraction were made 
by stating, hypothetically, cases, in which the operation of 
the act is supposed to be unreasonable and incongruous.— 

For example, it was said, the Legislature could not mean to 
make a difference between children, advanced at any time— 
much less, between a second son advanced before ’84 and the 
same son advanced afterwards. It would be presumption to 
undertake to say, how the Legislature would have provided 
for those particular cases, if they had occurred to them. But 
the Legislature did not undertake to provide for particular 
cases. The experience under the acts of ’84 had proved the 
peril of such an attempt. This act’ regulates descents by 
general rules; and the rule, as to this point is, that estates 
. which descend from the owner to his heir or which he gives 
to one who would have been an heir, shall descend to his 
blood. Whether the donee be a child or not, is not the cri- 
terion; but whether he be heir apparent or heir presumptive. 
It is true, that if between ’84 and 95 a father devised land to 
sons and daughters, that given to the former would descend 
to the heir of the blood of the father; while that given to the 
daughters would go to all the relations in equal degree. 
Why? Because the act does not say “a child advanced” 
but an heir advanced; and at that time sons were heirs and 
28 
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~ before 84 one settled land on a collateral heir presumptive, 


and afterwards married and had children and then settled 
other land upon a second son, or, before ’95, on a daughter, 
the first would descend to the blood of the settling ancestor, 
while the last would be a first purchase ard go to all the 
heirs, on both sides. But, on the other hand, it is to be ob- 
served, that, upon the defendant’s construction, the land 
settled on the collateral, in this case, would not now desceng 
to the line of the settling ancestor, unless indeed,. we read 
the act as ifits words, instead of being “would have been the 
heir or one of the heirs in the event of such ancestor’s death,” 
were “to whom the person thus advanced was a relation 
and might by possibility become the heir or one of the 
heirs:” a liberty which no court could arrogate to itself. 
Further, upon the defendant’s construction every settlement 
at this day on a collateral heir presumptive would be turned 
into a general purchase and go to all the heirs, if the settling 
ancestor should afterwards marry and have issue, or would 
fluctuate between being a descended or purchased estate, 
with the birth and death of the issue of the settler. That 
certainly could not be the meaning of the Legislature; and 
in the case supposed, the land given to the collateral, when © 
he was heir presumptive, and any given to the subsequent 
born issue, being heir apparent, would both descend, as the 
settler would wish, namely, to his blood. But we do not 
pursue this part of the subject further, as we have already 
said the statute lays down general rules to regulate descents, 
and that they are not to be controlled by a supposed want of 
symmetry in their application to different particular cases, 
not specified and not intended to be specified in the act. 


Per Curtram, Judgment affirmed. 
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JOHN TOMLIN, WILLIAM P. WAUGH & JAMES HARPER. 


In an action on a contract, a defendant cannot be admitted as a witness 
for his co-defendants, even after he has suffered judgment by default to 
be taken against himself. 


When a copartnership is dissolved, notice of the dissolution should be 
given to those, who were in the habit of dealing with the firm, and to 
others, either by advertisement in a public gazette or otherwise. 


This was an appeal from the judgment of the Superior 
Court of Law of Ashe County at Spring Term, 1841, his 
Honor Judge Manty presiding. The case appeared 
to be this: It was an action of debt, upon a promis- 
sory note, dated the 2ist of Nov., 1835, signed “John Tom- 
lin & Co.” It was proved that a commercial copartnership, 
under this name and style, between John Tomlin, William 
P. Waugh and James Harper, existed in Ashe County for 
some years; and was transacting business as late as the sum- 
merof 1835. At what time it was dissolved did not distinct- 
ly appear. A witness stated that his impression was that a 
dissolution took place in the month of September, 1835. It 
was also proved that John Tomlin was the active partner in 
the said eoncern—that he made all the purchases and attend- 
ed to the sales—and that the signature “John Tomlin & Co.” 
was in his handwriting. It did not appear that any notice 
of the dissolution was ever given in any gazette or otherwise- 
A witness also proved that the plaintiffs had enquired of him, 
previous to the making of the note, whether Waugh and 
Harper were members of the firm of “John Tomlin & Co.,” 
to which he answered they were understood to be; and furth- 
er proved that he, the witness, had been repeatedly enquired 
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June 1841 of before, and once since, the date of the note, by the plain- 


tiffs, as to the standing of the members of the said firm. The 
defendants exhibited in evidence articles of co-partnership 
between John Tomlin and John Hardin. It did not appear 
that this firm ever transacted any business, nor was it known 
to exist in the neighborhood, which the articles pointed out 
for its location. ‘The goods, for which the note sued upon 
was given, were packed in Charleston, directed to John 
Tomlin & Co. and conveyed into Ashe County. 

When the jury were called and about to be empanneled, 
the counsel for the defendants offered that John Tomlin 
should confess a judgment in the action, forthe full amount 
of the principal, interest and costs. This the court refused 
to allow. In the progress of the trial, the defendant Tomlin 
was offered as a witness by the other defendants to prove, 
that he told the plaintiffs, at the time of giving the note, that 
the old firm of John “Tomlin & Co.” was dissolved, and that 
a new one of the same name and style, but composed of 
John Tomlin and John Hardin, had been formed. The 
court deemed the witness incompetent and he was exclu- 
ded. The presiding Judge instructed the jury, that the law 
implied a power in any member of a firm, associated gener- 
ally for transacting mercantile business, to sign notes in the 
name of the asssociation for the purchase of goods, and if 
the jury found, upon a consideration of the facts, that the de- 
fendants were thus associated at the time ofthe execution of 
the note, that the plaintiffs knew the firm so formed and 
none other of the same name, and gave the credit tothe de- 
fendants; then they should find a verdict for the plaintiffs. If 
there had been a dissolution of the firm, and Waugh and 
Harper had withdrawn from it, at the time of the execution 
of the note; then it was the duty of the defendants to give 
notice to such as were in the habit of dealing with their firm 
that they had withdrawn, and to all others by advertise- 
ment in some gazette orotherwise. And that if the neces- 
sary notice had not been given, and the jury should find 
further that the plaintiffs had no knowledge of the fact in 
any way, but trusted the defendants, they would still be lia- 
ble and the jury should so find. But if they found that the 
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necessary notice had been given, or if the plaintiff had know!- 742° 184! 
edge of the dissolution at the execution of the note, they Walton 
would find for the defendant. Or if the jury believed that Te ys 
the plaintiff, when he took the note, had knowledge of the “°"'™" 
firm, composed of Tomlin and Hardin, and trusted | that con- 

cern, or, having such knowledge, took without enquiry the 

note of that concern, they should find for the defendants. 

The counsel forthe defendants asked the judge to instruct 

the jury, that, ifthey believed that Tomlin intended to give 

the note of the firm, composed of Tomlin and Harden, they 

should find for the defendants; which the judge refused. 

The counsel further objected that the plaintiff had miscon- 

ceived his action; that it should have been assumpsit for : 
the goods, and on that account he could not recover; and ask- 

ed his Honor so to charge, which was also refused. ‘There 

being a verdict and judgment for the plaintiff, the defend- 

ant appealed. 


No counsel for the plaintiff in this court. 


Boyden for the defendants, contended that Towlin was a 
competent witness for the other defendants, and cited 3 Stark. 
Ev. part 4, 106 and 166; Ward v. Hayden, 2 Esp. Ca. 552; 
2 Camp. 334, and that Tomlin was not interested in behalf 
of the defendants, as it was his interest to make them equal- 
ly liable with himself. 


Gaston, J. It is an undoubted general rule of evidence, 
that a party to the record is not to be permitted to give evi- 
dence in the case. So far as exceptions to this rule have been 
established, they must be followed; but it is dangerous to intro- 
duce new exceptions, because of their evident tendency to 
break down the rule itself. We find no such exception estab-. 
lished as that here contended for by the defendants. There are 
Nisi Prius cases, in which a defendant in an action of tore, 
who has suffered judgment to go by default, has been admitted 
a witness for the other defendants to prove them not guilty. 
Ward v. Hayden, 2 Esp. Cas. 552. Case before Baron 
Wood, cited 2 Camp. (note) 333. Whether these have estab- 
lished the exception in cases of ¢ort, is a question, which 
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it becomes necessary. But no case has yet held, that, in an 
action upon an alleged contract, a defendant, who has suf- 
fered a default, is an admissible witness for the defendants, 
who deny the contract. Independently of the general rule 
that excludes such a witness as a party on the record, there 
seems to us a ground of interest, on which he ought to be 
excluded. Though offered for the purpose of disproving 
the liability of the other defendants, and though with us there 
may be a judgment against one and for others of alleged joint 
contractors, yet, when sworn, heis received to testify to the 
whole matter embraced in the issue. Under the general is- 
sue of non assumpsit or nil debet, it may be shewn, that the 
debt or demand has been released, or paid, either in whole 
or in part. The witness has an interest in establishing such a 
defence, for, although he has entered no plea, he must have 
the benefit of a verdict, diminishing the amount of the debt 
or demand claimed as a joint debt or demand of all the de- 
fendants. 

The application made to the court, when the jury was a- 
bout to be empannelled, to permit the defendant, who had 
not pleaded, to confess a judgment, was addressed to its sound 
discretion, and we have not the authority to supervise the ex- 
ercise of that discretion. No objection has been taken to the 
instructions of the Judge, and no error is seen in them. 
The judgment must therefore be affirmed. 


Per Curiam, Judgment affirmed. 
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STATE OF NORTH CAROLINA ez relatione ISAAC B. BRADDY 
vs. 


GERALDUS SHIRLEY AND OTHERS. 


A constable’s bond, made payable to the State of North Carolina, taken 7... 1941 
by a person not authorized by law to take it, is void for want of dee 


livery. 
There may be cases, where a bond payable to -the State, though taken 


by an unauthorised person, if it be for the benefit of the State itself in 
its corporate capacity, may be good; but it cannot be so when made 
payable to the State, as a trustee for others, unless taken by the per- 
sons specially prescribed by some act of the Legislature. 

The will of the State is only to be known, when declared through those 


appointed to declare it. 
The case of Grist v. Backhouse, 4 Dev. & Bat 362, cited and approved. 


This was an action of debt, tried at the Fall Term, 1840, of 
Edgecomb Superior Court of Law, before his Honor Judge 
Hatt. The action was brought upon the following bond: 


Strate or Nortn Carona, on 
Edgecomb County: P 


Know all men by these presents that we, Geraldus Shirley, 
Charles G. Hunter and David Barlow are held and firmly 
bound unto the State of North Carolina in the sum of four 
thousand dollars, to which payment well and truly to be 
made, we bind ourselves and our heirs, jointly and severally, 
firmly by these presents. Sealed with our seals and dated 
this Ist day of March, 1836. 

The condition of the above obligation is such, that where- 
as the above bounden Geraldus Shirley has been appointed 
constable of the County of Edgecomb in the year 1836, now, 
if the said Shirley shall well and faithfully execute the said 
office of constable by executing all warrants put into his 
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of money collected by him, by suit or otherwise, according 
to the acts of Assembly in such cases made and provided, 
then the above obligation to be null and void—otherwise to 
remain in full force and virtue. 


Signed, sealed and deliv- 
ered in the presence of 
Witness, Ger. Sarrtey, . [Seal.] 
H Austin, J. P. Cuas. G. Hunter, [Seal.] 
Davip Bartow, [Seal.] 


Upon the trial its execution by the defendants was pro- 
ved. It appeared that the defendant Shirley had. beeen ap- 
pointed constable by Henry Austin, a justice of the peace 
of the County of Edgecomb, and thereupon executed the 
bond with the other defendants as his sureties. This ap- 
pointment was made by Austin alone and out of court. The 
relator upon the trial proved, that he had placed in the 
hands of the defendant Shirley, as constable, during the 
year for which he was appointed constable as aforesaid, sun- 
dry claims, some of which claims he had collected and failed 
to pay over, and others he might have collected, if due dili- 
gence had been used. He also proved a demand on the 
constable before bringing this suit. It also appeared that 
the bond was deposited by Austin in the office of the County 
Court Clerk, with the other constables’ bonds, where it re- 
mained till the bringing of this suit.. The defendants’ coun- 
sel upon the trial insisted that the bond was a nullity, and 
that no action could be maintained upon it, and requested 
the court so to instruct the jury. The court informed the ju- 
ry that in law the bond was nota nullity, but that an action 
might be maintained on it, provided they were satisfied that 
the defendant Shirley had failed to pay over the moneys col- 
lected by him on demand, or had been guilty of neglect in not 
collecting. The jury returned a verdict for the plaintiff. 
A motion for a new trial was made by the defendants, on the 
ground of misdirection by the court, and sefused. Judg- 
ment being rendered for the plaintiff, the defendants ap- 
pealed. 
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After an argument of this case at December Term, 1840, June 1841 


the court intimated a doubt whether the bond was not void for 
want of delivery. And the case was again argued at this term 
by S. Whitaker for the defendants and B. F. Moore for the 
plaintiff. ‘The reporter regrets that he has no notes of the 
arguments of the defendants’ counsel. 


B. F. Moore for the plaintiff. 


ist. As to the point of delivery, the case affirms that the 
bond was “executed.” The only point presented below was 
that the appointment of Shirley being contrary to law, was 
contrary to public policy and therefore the bond was void 
- and this is the only point, that can be presented here, with- 
out making nonsense of the case as stated. 

2dly. The parties intendedto deliver the instrument as 
their bond, and it is conceded that if the bond were payable 
to an individual, the facts attending the execution would, 
have constituted a complete delivery. This is well establish- 
ed. 4 Kent’s Com. 454 and note; Doe v. Knight, 12 Eng. 
C. L. R. 351; Sanbervye v. Arden, 1 John Ch. R. 240. 

3rd. Bonds intended to be executed as official bonds, and 
void as such, because they do not conform to the statute re- 
quiring them, are good as voluntary bonds and well deliver- 
ed. Branch v. Elliott, 3 Dev. 86; Vanhook v. Barnet, 4 
Dev. 268. Threadgill v. Jennings, 3 Dev. 384. The 
rule is that ita bond be delivered to a stranger, the law pre- 
sumes the assent of the obligee, till actual refusal. Butler 
and Baker’s case, 3 Rep. 28; Whelpdale’s case, 5 Rep. 119; 
Threadgill v. Jennings, ut supra (RuFF1n’s opinion.) 

Athly. This rule is not altered when the bond is payable 
- to the Sovereign. The State is a moral person, with all the 
attributes of such a being. Vattel’s Law of Nations, Kent’s 
Com. The State isa great corporation, per MarsHauLn 
C. J. in United States v. Maurice §& al. 4 Brock Rep. 
The sovereign has capacity to take bonds, independently o¢ 
any authority conferred by statute, and through agents not 
delegated by law for that purpose. U. States v. Bradley, 
10 Peters’ Rep. U. States v. Tingey,5 Peters’ Rep. 115. 
-A bond payable to the sovereign, when by statute it is direct- 

29 
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State 


~bond. 2 Hen. & Mum. 459; Winslow and others v Com- 
monwealth, 3 Wash. Cir. Co. Rep. 10; U. States v. Morgan, 


v 
Shirley. Cox’s Digest, 110. In such a bond, the sovereign may stand 


as trustee for al] injured. Bibb v. Cawthorne, 1 Wash. Rep. 
91, explained in Hen. & Mum. ut supra, Roane’s opinion. 

5th. The second point of the defence cannot be heard un- 
der the general issue. 1 Not. & McCard’s Rep. 554. Bonds 
contrary to statute must be avoided by special plea. 1 Chit. 
Plead. 479 and 480. 

6th. The appointment may even be unconstitutional and 
yet the bond is good—they are diffierent things. U. States 
v. Maurice, is decisive of this point. 

7th. It degrades the sovereign to suppose that it assents 
to bonds of persons illegally appointed to office, in order to 
secure itself, and yet that it will not assent to bonds to re- 
lieve its citizens. ‘The same policy which may forbid 
assent to the latter, excludes the idea of assent to the former. 

8th. Any one may, by bond, become indebted to the sover- 
eign, either absolutely or conditionally. If any of the con- 
ditions are illegal, they may be rejected and the others stand 
good. ‘The breaches assigned in this case only charge the 
obligor as a simple collector and not as asan officer. The 
bond is good to compel the payment of money, which is cov- 
ered by the condition and which is detained against morals 
andlaw. U. States v. Maurice & al. ut supra. 


Gaston, J. This was un action of debt brought by, or in 
the name of, the State of North Carolina, upon the relation 
and to the use of Isaac B. Braddy against Geraldus Shirley, 
Charles G. Hunter and David Barlow. The declaration 
averred that the defendants, by their writing obligatory, seal- 
ed with their seals and dated on the Ist day of March, 1836, 
acknowledged themselves to be held and bound unto the said 
State in the sum of $4000, with a condition under written, that 
if the above bounden Geraldus, who had been appointed con. 
stable of the county of Edgecomb for the year 1836, should 
well and faithfully execute his said office of constable by exe- 
cuting all warrants put into his hands, and should faithfully 
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pay over all moneys collected by him, the said Geraldus, by June 1841 
suit or otherwise, according to the acts of Assembly in. such 
case made and provided, then the above obligationtobe void; = 
and the deciaration set forth that the said Geraldus had not Shirley. 
complied with the condition aforesaid, but had broken the 

same in this, that he had in the said year 1836 collected the 
amount of a certain promissory note, which the relator had 

put into his hands as constable, and had refused to pay over 

the same to the relator upon demand therefor made, and also 

in this, that on the 10th of April, 1836, the relator had put 

into his hands, as constable as aforesaid, a certain other pro- 
missory note, which he had failed to collect, and which with 

due diligence he might have collected. The defendants 

craved Oyer of the alleged obligation and condition, and, this 

being had, pleaded the general issue, conditions performed 

and not broken. Upon the trial the plaintiff exhibited the 
alleged writing obligatory, and gave in evidence, that on the 

1st of March, 1836, Henry Austin, Esquire, one of the justi- 

ces of the Court of Pleas and Quarter Sessions of Edgcomb 
county, appointed the defendant Shirley a constable of said 

county for the year 1836; that this appointment was made 

out of court; that, thereupon, the defendant subscribed, seal- 

ed and delivered to the said Austin the writing aforesaid as 

their deed; that the same was received by the said Austin, 
_and by him deposited with the clerk of the County Court for 

safe keeping, where it remained until the institution of this 

suit; and further offered evidence to establish the breaches as- 

signed in the declaration. ‘The counsel for the defendants 

prayed the court to instruct the jury, that the (alleged) bond 

was a nullity, and an action could not be maintained upon 

it; but the court, rejecting this prayer, instructed the jury 

that in law the bond was not a nullity, and that an action 

might be maintained upon it, if they were satisfied that the 
defendant Shirley had failed on demand to pay over the mo- 

ney collected for Braddy, or had been guilty of negligence 

in not collecting it. The jury found a general verdict ‘for 

the plaintiff on all the issues, and assessed his damages by 

reason of the breaches of the condition, to $222 82. Anew 

trial was moved for bythe defendants, but refused, and judg- 
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State 
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Shirley. 


appealed. 

By the act of 1833, ch. 5, (Revised Stat. ch. 24,) it is di-_ 
rected that, in every county of the State, constables shall be 
elected, one in each captain’s district, by the inhabitants there- 
of, that returns of elections shall be made to the Court of 
Pleas and Quarter Sessions of each county; and that said 
court shall cause the constables elected to take the oaths of 
office in court, and take bonds from them with sufficient 
sureties, payable to the State of N. Carolina, and condition,” 
ed for the faithful discharge of their duties. The act also 
provides, that where an election shall not be made bythe in- 
habitants of a district, and where a vacancy may occur in 
the office of a constable by death or removal out of the coun- 
ty, the court, seven justices being present, shall have power 
to appoint a constable; and it authorises suit to be brought 
upon bonds so taken in the name of the State, upon the rela- 
tion and for the use of any person, who may be injured by 
the breach of the condition thereof. Under this act it can- 
not be questioned but that the appointment of the defendant 
Shirley as constable was utterly null, and that the magis- 
trate, who received the bond of the defendants, had no author- 
ity as such to accept it. But it had been provided by an old 
act of 1741, ch. 24, that upon the death or removal of any 
constable out of the district for which he was appointed, it 
should be lawful for the justices of the County Court in 
which such district should be, or any of them, to appoint 
and swear another person to be constable in the room and 
stead of the constable dead or so removing, who should act 
until the next County Court; and a doubt has been expressed 
whether this provision was abrogated or repealed by the act 
of 1833. The enquiry does not appear to us a material one, 
as respects the case before us, because the magistrate did not 
make an appointment until the next County Court, but un- 
dertook to make an appointment for the year 1836; and if 
this provision had been in force, the appointment made and 
the proceedings upon it would have been liable to the same 
objection, because of an excess of authority, as, supposing 
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want of authority. But we are satisfied that the provision 
in the act of 1741, was repealed by the act of 1833, because 
the latter contains an enactment, covering the whole ground 
of this provision, and making a different disposition in rela- 
tion to the subject matter of it. 

The question of law presented by the case is, has there 
been a delivery of this alleged bond? If there has not been, 
the instrument declared on was not the deed of the defend- 
ants. There has not been adelivery, unless the instrument 
has been accepted by some authorised agent of the State, or 
unless in law its acceptance can be presumed. 

The State has undoubted capacity to receive a convey- 
ance or an obligation; and this capacity can only be exerted 
through the medium of authorised agents. |The authority, 
however, of these agents may either be expressly conferred, 
or may be incidental to other powers, and therefore compre- 
hended within them. The cases of Dugan v. United States, 
3 Whea. 172, and U. States v. Tingey, 5 Peters 175, which 
have been cited for the plaintiff, do but establish this doc- 
trine; and upon principle as well as authority, we have no 
hesitation in recognising it thoroughly. But the magistrate 
who received this boud in behalf of the State acted wholly 
without authority. He not only had no express delegation 
of power to take it, but he was acting altogether without his 
official sphere in relation to the subject matter. His accept- 
ance of the instrument imparted to it no more validity, than 
it would have received from the acceptance of any, the hum- 
blest, individual in the land. It is of the very essence of re- 
gulated liberty, that the moment.one entrusted with author- 
ity steps beyond its limits, his acts become the acts of a citi- 
zen, and are not those of a public agent. 

The want of a precedent authority may, however, be sup- 
plied by a subsequent ratification. But none such is shewn 
in this case. The clerk of the County Court is entrusted 
with the keeping of the records of the court and other pub- 
lic documents; but he cannot make an instrument a record 
or public document, which is not such, by placing it with the 
files among the records of his office. The suit is brought 
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State 


v 
Shirley 


is used by an individual, as a relator, for his own benefit, up- 
on the supposition that this instrument has been taken under 
the public authority; and, whether it was so taken or not, is 
the very question to be tried. But if the action had not been 
brought at the instance of a relator—if it had been instituted 
by the State through the Attorney General—unless it was 
shewn that he had authority to ratify the act of the individ- 
ual, who, without autherity, took the instrument as a bond— 
this would not have been a ratification by the State. The 
will of the State is only to be known, when declared through 
those appointed to declare it. 

The remaining enquiry is, does the law presume an ac- 
ceptance? ‘Thedelivery of a deed to a third person for the 
use of a grantee is generally held to bea delivery to the’ 
grantee, until he express his dissent. This rule is founded 
upon the presumption that men do not refuse benefits, and 
therefore the law infers an acceptance without requiring 
proof thereof. How far this rule is applicable to bodies politic 
—and especially to those of the highest dignity, States and 
sovereignties—which, act only through the mediumof others, 
and these ordinarily invested with special powers and requir- 
ed to act under these powers with prescribed formalities— 
on principle atleast is not soclear. In the case of the Bank of 
the United States v. Dandrige and others (12 Wheaton 64) 
Chief Justice Marsna.t held that an instrument purporting 
to be a bond, given by a cashier and his sureties for the faithful 
performance of his duties to the institution, notwithstanding 
evidence that upon the execution of this instrument he was 
introduced into the bank as casbier and acted as such after- 
wards, and that this instrument was deposited among the 
muniments of the bank, as the cashier’s official bond—was 
not the deed of the defendants, because not accepted by a for- 
mal resolution of the directors. His brethren or a majority 
of his brethren on the Supreme Court Bench dissented from 
this opinion, holding that the rule of presuming assent to 
benefits tendered applied to corporations as well as to indi- 
viduals, or at all events that their assent might be inferred 
from evidence short of that which would be required 
to bind them to onerous obligations. There are also 
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decisions of courts of great respectability, in which, with- Jane 1841 


out evidence of formal acceptance, obligations made di-~ 5... 
rectly to a State, or to the United States, for the pay-  v 
Shirley. 


ment of money or the performance of other duties due 
to them in their corporate capacity, have been upheld as 
bonds on the ground of presumed acceptance. Among these, 
one of the strongest is that in the case of the United States 
v. Maurice and others, 2 Brock. 96, in which Chief Jus- 
tice MarsHALt, reluctant as he avowedly was to give in to 
any laxity of principle, because of apprehended inconveni- 
ence, held an instrument executed by one, irregularly ap- 
pointed to office, for securing the faithful collection and dis- 
bursement of public moneys, binding on the officer and his 
sureties. It would seem, therefore, that there are contracts 
and engagements so plainly and unequivocally beneficial to 
the State, that the law will not, in regard to them, require 
evidence of formal acceptance; but it is manifest that in the 
application of this rather Jatitudinous doctrine, it is incum- 
bent on the courts to exercise great caution, lest they should 
unwittingly take upon themselves a functiou confided by the 
fundamental law to a different part of the government, the 
function of determining what is and what is not for the good 
of the State. 

The present case does not call upon us to draw this line 
of partition. 'The instrument before us does not profess to 
be made for the benefit of the State as such. It is avowedly 
made to secure the interests of all persons, who shall entrust 
the defendant Shirley with the collection of debts, and made 
to the State as a trustee for these persons. True, the State 
may be said in common parlance to have an interest in the 
faithful performance of these duties, because the performance 
of them is for the advancement of right. But the State has 
not an interest therein in its proper character, as a State. 
If individuals may, without permission, thus make the 
State their trustee, what limits can be set to the exercise of 
this liberty? Why may not every one—every firm—every vol- 
untary association—every corporate body—-nay, every foreign 
State—should they so chose—take engagements for the pro- 
tection of their interests in the name ofthe State? If this be 
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State 


Vv 
Shirley. 


in responsibilities and duties, wholly alien from the legiti- 
mate purposes of goverment, and its honored name may be 
bandied about in the contests of private litigants, like the 
John Doe and Richard Roe in an action of ejectment? But 
there is a yet stronger objection to the presuming of an ac- 
ceptance of this instrument by the State. By its constitution- 
al organ, the Legislature, the State has declared when and 
through whose agency it will accept a trust of this character 
—who may take, and in what cases they may take, a 
bond so payable and so conditioned as is the instrument 
now under consideration. This expression of the public 
will must be understood by us, whose duty it is to give it full 
effect as a denial of the power, thus specially delegated, to 
all other persons and in all other cases. Against this denial no 
presumption can be entertained. 

It has been insisted, in argument for the plaintiff, that the 
precise ground on which we put our decision was not taken 
on the trial—that the objection made by the defendants was 
not to the incomplete execution of the instrument, but to 
its validity, supposing it executed: There is some foundation 
for this criticism—the point is not made as distinctly, as it 
might have been presented. But nevertheless it manifests 
itself upon the case and cannot be overlooked. Objection 
was taken to the bond as such upon the general issue—be- 
cause ofthe circumstances under which its alleged exccution 
took place—and the defendants prayea of the court to in- 
struct the jury to find upon this issue that it was not their 
deed. But instead of granting this prayer, the court instructed 
the jury, that upon the evidence offered the plaintiff had 
maintained the issue on his part and was entitled to recover, 
If in this there was error, we are bound to reverse the judg- 
ment. Grist v. Backhouse, 4 Dev. & Bat. 362. 

It is not for us to say or intimate, whether the relator has 
any remedy in any other court or in any other form. But 
itis our opinion that as the facts appear in this record there 
cannot be a judgment at law upon this instrument, as the bond 
of the defendants. 

Per Curiam, Judgment reversed and a venire de novo 

awarded. 
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JOHN McC. BOYLE vs. CHARLES REEDER. . 


In an action of covenant, for not furnishing machinery for a steam mill June 1841 
at the stipulated time, the plaintiff cannot recover in damages the es- a 
timated value of the profits he mignt have made, if the covenant had 
been complied with. These are too vague and uncertain to form any 
criterion of damages. 

The damages should be given upon the principle of a reasonable rent and 
insurance for the buildings, and the actual loss by decay, &c. of the 
materials, during the period he was prevented from commencing his 
operations by reason of the default of the defendant in not complying 
with his covenant. : 

Fie can only recover damages really sustained by him, and not such as 
it seems possible he may have sustained. 





This was an action of covenant, tried at the Spring Term, 
1841, of Bertie Superior Court, before his Honor Judge Nasu. 
A copy of the covenant declared on, so far as it is material to 
this case, is ‘annexed. The plaintiff alleged the following 
breaches: Ist. That the engine was not finished and ready 
for shipment at the port of Baltimore on the fst of March, 
1837; 2dly. That the engine was not put up by the Ist of 
May, 1837; 3dly. That the engine was not made of good 
materials, nor in a workmanlike manner; 4thly. That it had 
but one shaft, and a single instead of a double crank; 5thly. 
That it had not power sufficient to drive twenty-four saws.— 
It was admitted that the engine was not ready for shipment 
at the port of Baltimore on the Ist of March, and that it was 
not put up by the Ist of May. It was further admitted that 
the plaintiff had not paid the whole of the purchase money, 
but that $ were still due and unpaid, for which the 
present defendant had brought an action in Washington Su- 
perior Court on the counter part of this agreement executed 
by the present plaintiff, und bearing even date with it, and 
that the action was now pending in said conrt—that plaintiff 


was not in Baltimore on the Ist of March to receive the en- 
30 
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that this payment wasmadeonthe day of ,in 
the year 1837, and the further sum of $ on the 

day of October, 1837. The plaintiff’s witnesses proved that 
the building for the reception of the engine was not erected 
until after the Ist of May, 1837. The defendant commenc- 
ed putting up the engine late in December, 1837, and com- 
pleted it about the 8th of January, 1838, when the plaintiff 
received it. And it was proved that very soon thereafter, the 
fly-wheel broke, as did the gate-head and the rock shaft; and 
that the two former were honeycombed, and the hollow pla- 
ces in the gate-head were filled in with lead. On the part of 
the defendant it was contended and evidence introduced to 
prove, that the engine was manufactured out of good materi- 
als and the work executed in a workmanlike manner—that 
the breaking of the fly-wheel was owing to the insufficiency 
of the foundation of the mill-machinery, which, it was ad- 
mitted, it was the duty of the plaintiff to build, and the na- 
ture of the ground not affording a firm foundation, being 
over a quicksand—that the breaking of the gate-head and of 
the rock-shaft was occasioned by the want of skill in the en- 
gineer, employed by the plaintiff to manage the engine.— 
There was contradictory evidence as to the crank.» The 
plaintiff then gave evidence to shew that he had collected 
timber to the value of $2000 ready to saw by the Ist of May, 
1837, and that by the 8th of January, 1838, when the mill 
was set in motion, he had collected between $7000 and $9000 
worth—and claimed that he was entitled to recover from the 
defendant the injury, which the timber had sustained by ly- 
ing in the water so long. Some of the witnesses stated that 
the timber, by lying in the water 12 months would be injur- 
ed 20 per cent.—others, that it would not be injured at all, 
but would be benefitted thereby. No evidence, however, 
was laid before the jury to shew that the timber of the plain- 
tiff was in the least injured. The plaintiff further claimed 
to recover of the defendant in damages the profit, which he 
would have made by his mill between the 1st of May, 1837, 
andthe day of May, 1838, when the works were repaired 
and she finally put in motion. This latter evidence the 
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court rejected. He further claimed in damages the hire of June 1841 
his hands, while the works were repairing. To rebut this ~ Boyle 

claim, the defendant shewed that during those times, his y 

hands were employed in getting timber, which was as profit- 
able to him as working the mill. It was further admitted 
that the whole of the engine delivered by the defendant to 
the plaintiff, with the exception of the fly-wheel and rock- 
shaft, were still in his possession and used by him in work- 
ing his saw-mill. The plaintiff further proved that the engine 
had not power to carry twenty four saws, and that to make it do 
so it was necessary to add another boiler, which he did. There 
was contradictory evidence as to the power of the engine, 
When the plaintiff closed his testimony, the defendant’s 
counsel moved the court that he might be called, up- 
on the ground, Ist, that he had not shewn that he had 
paid the whole of the purchase money before bringing his 
action; 2dly, because he had not shewn that he was in Balti- 
more on the Ist of March, 1837, ready to receive the engine 
and pay the money then due. This motion the court refused; 
and in its charge instrucied the jury that this contract con- 
tained covenants of different kinds—the first on the partof the 
defendant was an independant one, for a breach of which the 
plaintiff was entitled to recover damages, unless they were 
satisfied by the evidence, that the- time had not been enlar- 
ged by the parties, in which case performance by the defend- 
ant within the enlarged time would be a full answer to the 
claim of damages by the plaintiff for that breach—that the 
second covenant on the part of the defendant was dependent 
on a condition, to be previously performed by the plaintiff, to 
wit, the erection of the building to receive the engine by the 
first of May, which the plaintiff had shewn was not done, 
and he was not therefore entitled to any damages for that 
breach, if they were satisfied the fact was so—that, if, from 
the evidence, they were satisfied that the engine was made of 
good materials and in a workmanlike manner, and that the 
breaking of the parts mentioned was occasioned by no insuf- 
ficiency of the work or materials, but by the insufficiency of 
the foundation ofthe mill-machinery or the unskillfulness of 
the engineer employed by the plaintiff, in that case the plain- 
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June 1841 tiff would not be entitled to any damage on the third alleged 


Boyle 


v 


Reeder. 


breach; but that he would be entitled to such damages, if 
they were of the opinion that the materials of the engine 
were not good or the work not executed in a workmanlike 
manuer—that, according to the contract, the defendant had 
covenanted that the engine should be of sufficient power to 
carry twenty four saws, and, that although it had the num- 
ber of boilers specified in the contract and they were of the 
dimensions there called for, yet the contract on the part of the 
defendant was broken in this particular, if they were not suf- 
ficient to carry the twenty four saws, and if it was necessary 
to add a fifth boiler to give the engine that power, the plain- 
tiffhad a right to do so, as it was proved he had done in this 
case, and recover of the defendant what it cost him. The 
court further instructed the jury that, as the plaintiffhad re- 
ceived and kept the engine, and was now using it, with the 
exception of the fly-wheel and rock-shaft, the measure of 
damages, to which he was entitled for the insufficiency of the 
engine, as to the materials and workmanship and power, was 
what it would or had cost the plaintiff to make it what the 
defendant contracted it should be—that they would decide 
whether the crank was a single or double one, and so of 
the shaft—that as to the timber, if they were satisfied that it 
had been actually injured, by remaining in the water, they 
would give the plaintiff damages for such injury, confining 
their enquiry to the timber gotten up to the Ist of May, 1837, 
and that .the plaintiff was entitled to damages for his hands 
being out of employment atthe mill, during the time the re- 
pairs were making, if they were satisfied they had suffered 
damages. 


Copy of the Agreement referred to, so far as it is 
material, 


Memorandum of an agreement entered into this 20th day 
of December, 1836, between Charles Reeder of the City of 
Baltimore, of the one part, and John McC. Boyle, of the town 
of Plymouth, North Carolina, of the other part, witnesseth as 
follows: ‘The said Charles Reeder for the consideration here- 
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inafter mentioned hath agreed to and with the said John June 1841 
McC. Boyle, his executors &c. to make and furnish for hima 
: a : ig yle 
steam engine and boilers on the high pressure principle.  yv 
The cylinder to be &c. (describing it)—to have four iron boil- Reeder. 
ers, 26 inches in diameter and 24 feet long, with’furnace, bars 
&c. The cylinder to lie horizontal and connected to a dou- 
ble crank with a shaft on each side, with fly-wheel &c.— 
in all to be done and finished in a workman'ike manner 
and of sufficient strength and dimensions to drive four gangs 
of saws (two on each side,) each gang to hold six saws, ma- 
king in all twenty four saws, to saw pine lumber; to be made 
and in readiness for shipment from the port of Baltimore on 
or about the first day of March, 1837; then to be put ready 
for operation in a building provided for that purpose in Ply- 
mouth, North Carolina, by said John McC. Boyle on or be- 
fore the 1st day of May next (1837.) He, the said John McC, 
Boyle, his ex’rs,&c. doth covenant and agree to pay the said 
Charles Reeder for the aforesaid engine &c. thirty seven hun- 
dred dollars in current money in the City of Baltimore as fol- 
lows, viz. $1000 on the Ist day of Febuary, 1837, $800 as 
soon as the engine is ready to ship, $1000 as soon as the work 
is put up ready for operation, and the balance in 90 days 
after the engine is first putinto proper operation. The said 
John McC. Boyle for himself &c. futhermore covenants and 
agrees to furnish at his expense boarding and lodging 
for the workmen, while putting up the said engine and boil- 
ers, and also all necessary brickwork for setting up the same 
and yellow pine sills for placing the engine on, as well as the 
freight of the said engine and boilers &c. from the City of 
Baltimore to the town of Plymouth, or the place where the 
said engine and boilers are to be erected and put into opera- 
tion; and also a sufficient number of laborers to assist in put- 
ting the engine, boilers &c. in their proper situation. (Then 
followed a co venant for furnishing other materials not embra- 
ced in this suit.) 
Counterparts of this covenant were signed and sealed by 
the parties. 
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The jury found a verdict for the plaintiff under the charge 
of the court, for one thousand dollars. ‘The plaintiff moved 
for a new trial, on the ground of misdirection of the judge 
as to the question of damages, and his rejection of proper e- 
vidence; which motion was refused; and, judgment being 
rendered according to the verdict, the plaintiff appealed to 
the Supreme Court. 


A. Moore, for plaintiff, appellant, contended that the plain- 
tiff had a right to estimate his damages, in consequence of 
the delay occasioned by the breach of covenant on the part 
of the defendant, by the profits the mill would have 
made, from the time that covenant ought to have been 
performed to the time when it was actually performed; and 
cited on this point 3 Peter’s Cond. Rep. 621: Richardson v. 
Meilish, 9%h Com. Law Rep 391; Ward w. Smith, 11th 
Price 19. He also insisted that as to the damages to the tim- 
ber, the judge improperly restricted the jury to damages be- 
fore the 1st of May—that the erection of the house and the 
furnishing of the machine were independent covenants, and 
the defendant should have shewn his machine was ready by 
the 1st of May. 7 Petersdorf 105. 


Kinney, for the defendant, contended that the money to 
be paid the Ist of February was a condition precedent—also 
that the shipping of the engine on the Ist of March, and the 
payment of $800 as soon as the engine was ready to be ship- 
ped, were mutual and dependent covenants, and each should 
have been ready to perform before an action accrued. Platt 
on Cov. 70 (3 Law Lib.) Portage v. Cole, 1 Saunders’ 
Rep. 320; Terry v. Duntz, H. Black. (eited in Platt on 
Covts.); Pennington v. Monell, 11 Johns. Rep. 203. He 
also insisted, that, in giving damages, the expected profits 
should not be a rule, as the profits were merely contingent 
and uncertain, and could not be estimated. 


Rurrin, C. J. The court does not perceive any cause 
of complaint on the part of the appellant with the instruc- 
tions to the jury. His Honor held, that the plaintiff was en- 
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titled to recover damages on the covenant of the defendant June 1841 
tofurnish an engine, ready for shipment on the first day of a 
March, 1837, unless the plaintiff had himself enlarged the 
time; and also damages for the inefficiency of the work, Reeder. 
whether arising from the badness of the materials or work- 
manship, or because it did not correspond in form and parts 

with the contract. Those instructions embraced every breach 
alleged by the plaintiff, except that which respected the fail- 

ure of the defendant to put up the engine on or before the 

Ist of May, 1837. Upon this last itis clear, the plaintiff 

could not recover upon his declaration and evidence. For 

the contract requires the plaintiff to have the necessary build- 

ing erected, in which the engine was to be placed. The e- my 
rection of the building must necessarily precede the putting 

the engine in it; and it was therefore incumbent on the plain- 

tiff to show that the house was ready. That he did not do; 

but, on the contrary, he admits it was not ready by the first 

of May; and, indeed, it does not appear to have been built 

one day before the defendant had the engine at Plymouth, to 

be put therein. The only remaining question is as to the 

proper measure of damages. We think that as far as the in- 
structions were specific on that subject, they are entirely cor- 

rect; that in no respect were improper instructions given; 

and that, if the plaintiff was not satisfied that all the direc- 

tions had been given tothe jury which he wished, and in 

the form he wished, he ought to have asked others more pre- 

cise. For any of the work, which either was not supplied 
according to contract or failed, the jury were told to give 

the price of good work of the same description, or what it 

cost the plaintiff to replace the defective parts. The propri- 

ety of that standard of damages for that part of the case can- 

not, we think, be questioned: indeed, it has not been, in ar- 
gument. Then, as to the other parts of the case, we find a 
general instruction that the jury might give the damages 
sustained by the plaintiff by the failure of the defendant to 

make or furnish the engine by the day stipulated, viz. the 

first of March. This seems to us to have been going fully 

far enough; for, as the plaintiff gave no evidence that a house 

was prepared for its reception before its arrival in December 
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June 1841 the damages for the delay ought strictly, perhaps, to have 
Boyle been confined to the period, during which the works stood 


Pm 


still, while undergoing the repairs rendered necessary by 
the breaking of some parts of the engine. For that delay 
the plaintiff was entitled to a fair compensation; since, as we 
think, the price of supplying the defective parts of the ma- 
chinery is not his only loss, but to that is to be added the fur - 
ther loss from the capital invested lying dead, and the decay 
of the building and materials: in other words, a reasonable 
rent and insurance during the period of suspension. Dama- 
ges upon that principle must be supposed to have been meant 
by his Honor, when speaking of those to be given for the 
first breach stated in the declaration; and to have been given 
by the jury for at least the period mentioned, and, probably, 
for the whole time from March, 1837, until May, 1838, when 
the mills went into final operation, after being repaired. At 
all events, the omission of the court to draw the attention 
of the jury to the particular period of the suspension of the 
wotks in 1838, does not furnish a ground for a new trial, in- 
asmuch as the language of the charge would authorise the 
jury to take into consideration the whole time from March, 
1837, and the plaintiff did not move for instructions more 
special on this head. On the contrary, the plaintiff repudi- 
ated that mode of measuring the damages for the delay, name- 
ly, by giving a fair rent for the time or compensation for 
capital invested and lying idle; and he claimed damages un- 
der the particular head of injury to the stock of timber col- 
lected by the plaintiff; of loss from the want of employment 
of his hands during the repairs; and of the profits which he 
might have made, if the mills had gone into operation in 
May, 1837, instead of May, 1838. Very certainly, damages are 
not to be measured by any such vague and indeterminate no- 
tion of anticipated and fancied profits of a business or ad- 
venture, which, like this, depends so much on skill, experi- 
ence, good management, and good luck for success. That 
would make the defendant an insurer against losses, 
from any cause in a business of hazard, and even a- 
gainst the plaintiff’s want of management. ‘The gains 
of the business the plaintiff might have done, or, prob- 
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ably, would have done, cannot be correctly estimated; June 1841 

and, therefore, evidence offered with a view of estima- Bor 
yie 

ting them, as the standard of damages, was properly exclu- v 

ded, as being irrelevant and as tending to mislead the jury. Reeder. 

Then as to the two other grounds for damages, the plain- 

tiff got them for his hands being idle, if they were idle; and, 

therefore, there can be no exception on that score. Nor, as 

we conceive, is there greater ground for complaint with re- 

spect to injury to the timber. We cannot say that the plain- 

tiff would have been entitled to damages for that loss, had 

the fact been established. It is not the natural consequence 

of the defendant’s want of punctuality, in not having the en- " 

gine ready according to contract. It was, rather, the plain- 

tiff’s folly, to lay inso large a stock of perishable material, 

before he was prepared to manufacture it. If it be liable, as 

he says, to injury by lying in the water, he must be presu- 

med to have been aware of it, and ought not to have collect- 

ed so much; or he might have taken it out of the water, if 

likely to injure there more than on Jand, and he gives no 

reason for not doing so. But futhermore, a decisive an- 

swer to this objection is that it does not appear that the tim- 

ber was injured. Witnesses differed about the effect on tim- 

ber of its lying in the water: some thinking it might be injuri- 

ous; and others beneficial. But the plaintiff offered no evi- 

dence, that there actually wasany injury to his. Consequent- 

ly it would have been improper to give him damages on that 

account; for he can recover only the damages really sustain- 

ed by him, and not such as it seems possible he may have 

sustained. Upon the whole, therefore, the judgment must 


be affirmed. 
Per Curiam, Judgment affirmed. 
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